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PRIVACY AND CIVIL LIBERTIES
OVERSIGHT BOARD
6 CFR Part 1000

[PCLOB; Docket No. 2013-0005; Sequence
2]

RIN 0311-AA02
Organization and Delegation of Powers
and Duties

AGENCY: Privacy and Civil Liberties
Oversight Board.
ACTION: Final rule.

SUMMARY: The Privacy and Civil
Liberties Oversight Board is issuing this
rule to provide information to the public
about the Board’s organization,
function, and operations.

DATES: This rule is effective June 5,
2013.

FOR FURTHER INFORMATION CONTACT:
Susan Reingold, Chief Administrative
Officer, Privacy and Civil Liberties
Oversight Board, at 202—-331-1986.
SUPPLEMENTARY INFORMATION: This rule
informs the public about the structure,
function, and operation of the Privacy
and Civil Liberties Oversight Board, as
required by 5 U.S.C. 552(a)(1).

I. Background

The Privacy and Civil Liberties
Oversight Board (Board) was created as
an independent agency within the
executive branch by the Implementing
Recommendations of the 9/11
Commission Act of 2007. It has two
primary purposes: (1) To analyze and
review actions the executive branch
takes to protect the United States from
terrorism, ensuring that the need for
such actions is balanced with the need
to protect privacy and civil liberties;
and (2) to ensure that liberty concerns
are appropriately considered in the
development and implementation of
laws, regulations, and policies related to
efforts to protect the Nation against

terrorism. This rule describes the
Board’s organization and functioning
and, therefore, is exempt from
requirements related to notice and
comment under 5 U.S.C. 553(b)(3)(A).

II. Regulatory Analysis and Notices
Executive Order 12866

This rule is not a “significant
regulatory action” within the meaning
of Executive Order 12866.

Regulatory Flexibility Act, as Amended

The Administrative Procedure Act
does not require a notice of proposed
rulemaking for this rule, therefore, the
provisions of the Regulatory Flexibility
Act (as amended by the Small Business
Regulatory Enforcement Act of 1996) do

not apply.
Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written statement of economic and
regulatory alternatives anytime a
proposed or final rule imposes a new or
additional enforceable duty on any
state, local, or tribal government or the
private sector that causes those entities
to spend, in aggregate, $100 million or
more (adjusted for inflation) in any one
year (a “federal mandate”). The Board
determined that such a written
statement is not required in connection
with this rule because it does not
impose a federal mandate.

National Environmental Policy Act

The Board analyzed this action for the
purpose of the National Environmental
Policy Act of 1969 and determined that
it would not significantly affect the
environment; therefore, an
environmental impact statement is not
required.

Paperwork Reduction Act

This rule does not include an
information collection for purposes of
the Paperwork Reduction Act of 1995.

Executive Order 13132 (Federalism)

The Board analyzed this action in
accordance with Executive Order 13132
and determined that a Federalism
Assessment is not necessary.

List of Subjects in 6 CFR Part 1000

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, the
Board establishes chapter X of title 6,
Code of Federal Regulations, consisting
of parts 1000 through 1099, to read as
follows:

CHAPTER X—PRIVACY AND CIVIL
LIBERTIES OVERSIGHT BOARD

PART 1000—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES OF THE PRIVACY AND CIVIL
LIBERTIES OVERSIGHT BOARD

Sec.

1000.1
1000.2
1000.3
1000.4
1000.5

Authority: 5 U.S.C. 552.

Purpose.

Definitions.
Organization.

Functions.

Delegations of authority.

§1000.1

This part describes the organization of
the Board, and the assignment of
authorities and the responsibilities of
the Board, individual Board members,
and employees.

Purpose.

§1000.2 Definitions.

As used in this part:

Board means the Privacy and Civil
Liberties Oversight Board, established
by the Implementing Recommendations
of the 9/11 Commission Act of 2007,
Public Law 110-53.

Chairman means the Chairman of the
Board, as appointed by the President
and confirmed by the Senate under
section 801(a) of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
110-53.

General Counsel means the Board’s
principal legal advisor.

Member means an individual
appointed by the President, with the
advice and consent of the Senate, to be
a member of the Board.

§1000.3 Organization.

(a) The Board is comprised of four
part-time Board members and a full-
time Chairman, each appointed by the
President with the advice and consent
of the Senate.

(b) The Board’s staff is comprised of
the following administrative units:

(1) Office of Management and
Operations;

(2) Office of the General Counsel; and
(3) Office of Liaison and Oversight.



33690

Federal Register/Vol. 78, No. 108/ Wednesday, June 5, 2013 /Rules and Regulations

§1000.4 Functions.

(a) The Board provides advice and
counsel to the President and executive
departments and agencies to ensure that
privacy and civil liberties are
appropriately considered in proposed
legislation, regulations, and policies,
and in the implementation of new and
existing legislation, regulations, and
policies, related to efforts to protect the
Nation from terrorism;

(b) The Board oversees actions by the
executive branch relating to efforts to
protect the Nation from terrorism to
determine whether such actions
appropriately protect privacy and civil
liberties and are consistent with
governing laws, regulations, and
policies regarding privacy and civil
liberties; and

(c) The Board receives and reviews
reports and other information from
privacy and civil liberties officers under
42 U.S.C. 2000ee-1 and, when
appropriate, makes recommendations to
and coordinates the activities of privacy
and civil liberties officers on relevant
interagency matters.

§1000.3 Delegations of authority.

(a) The Board. The Board is the head
of the agency. The Board is responsible
for the overall planning, direction, and
control of the agency’s agenda. The
delegations of authority in this part do
not extend to the following actions
which are reserved to the Board:

(1) Disposition of all rulemaking and
similar proceedings involving the
promulgation of rules or the issuance of
statements of general policy.

(2) Determination of advice or
recommendations to the President or
executive departments and agencies
regarding the matters described in 42
U.S.C. 2000ee(d).

(3) Determination of the Board’s
annual agenda or other statement of
operational priorities; and

(4) Redelegation to one or more Board
members or staff of those
responsibilities delegated to the
Chairman in § 1000.3(b), in the event of
a vacancy.

(5) Any authority that is not delegated
by the Board in this part, or otherwise
vested in officials other than the Board,
is reserved to the Board. Except as
otherwise provided, the Board may
exercise powers and duties delegated or
assigned to individuals other than the
Board.

(b) The Chairman. The Chairman is
the executive and administrative head
of the Board. The Chairman has the
authority, duties, and responsibilities
assigned to the Chairman under 42
U.S.C. 2000ee(h)(5) and (j)(1) and is
responsible for the agency’s day-to-day

operations. The Chairman is delegated
the authority to:

(1) Exercise control over the Board’s
management and functioning;

(2) Implement and execute the
Board’s budget;

(3) Develop and effectively use staff
support to carry out the functions of the
Board, including, but not limited to, the
supervision and removal of Board
employees and the assignment and
distribution of work among staff;

(4) Convene and preside at all
meetings of the Board and ensure that
every vote and official act of the Board
required by law to be recorded is
accurately and promptly recorded by
the General Counsel;

(5) Act as the Board’s spokesman on
all matters where an official expression
of the Board is required, or as otherwise
directed by the Board;

(6) Approve for publication all
publicly issued documents, except:

(i) Those authorized by an individual
Board Member;

(ii) Decisions or informal opinions of
the Board; and

(iii) The semi-annual report required
to be published by the Board under 42
U.S.C. 2000ee(e).

(7) Serve as the Board’s Chief FOIA
Officer under 5 U.S.C. 552(j).

(8) Serves as the Board’s Equal
Employment Opportunity Director, as
described in 29 CFR Part 1614.

(9) Redelegate to one or more Board
staff persons those responsibilities
delegated to the Executive Director or
General Counsel under this part, in the
event that either position is unfilled.

(10) Authorize any officer, employee,
or administrative unit of the Board to
perform a function vested in, delegated,
or otherwise designated to the
Chairman.

(c) Executive Director. The Executive
Director manages the staff and assists
the Chairman with the day-to-day
operation of the Board. The Executive
Director is delegated authority to:

(1) Formulate and implement plans
and policies designed to assure the
effective administration of the Board’s
operations and the efficient operations
of the staff;

(2) Serve as the Board’s Senior
Agency Official for Privacy;

(3) Administer the Board’s programs
under the Freedom of Information Act,
5 U.S.C. 552, and the Privacy Act of
1974, 5 U.S.C. 552a.; and

(4) Authorize any officer or employee
of the Board to perform a function
vested in, delegated, or otherwise
designated to the Executive Director.

(d) General Counsel. The General
Counsel is the Board’s chief legal
officer, and serves as legal advisor to the

Board. The General Counsel is delegated
authority to:

(1) Serve as the Board’s Designated
Ethics Official in accordance with 5 CFR
2638.202;

(2) Certify Board votes consistent with
Board policies and procedures; and

(3) Authorize any officer or employee
of the Board to perform a function
vested in, delegated, or otherwise
designated to the General Counsel.

(e) Individual Board Members. Any
member delegated authority vested in
the Chairman under paragraph (a) of
this section may redelegate that
authority to one or more Board
employees.

(f) Exercise of authority. In carrying
out any functions delegated under this
part, members and staff are governed in
the exercise of those functions by all
applicable Federal statutes and
regulations, and by the regulations,
orders, and rules of the Board.

PARTS 1001-1099—[RESERVED]

Dated: May 29, 2013.
Claire McKenna,
Legal Counsel.
[FR Doc. 2013-13166 Filed 6—4—13; 8:45 am]
BILLING CODE 6820-B3-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457

[Docket No. FCIC-11-0008]

RIN 0563—-AC35

Common Crop Insurance Regulations;

Pecan Crop Insurance Provisions;
Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule; correcting
amendment.

SUMMARY: This document contains a
correction to the final regulation that
was published Thursday, February 28,
2013 (78 FR 13454—13460). The
regulation pertains to the insurance of
Pecans.

DATES: Effective Date: June 5, 2013.

FOR FURTHER INFORMATION CONTACT: Tim
Hoffmann, Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 421, PO Box
419205, Kansas City, MO 64141-6205,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
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Background

The final regulation that is the subject
of this correction revised the Pecan Crop
Insurance Provisions that published on
Thursday, February 28, 2013 (78 FR
13454-13460).

Need for Correction

As published, the final regulation
contained a clerical error that may prove
to be misleading and needs to be
clarified. In section 4(d), text was added
in the incorrect part of the paragraph
and instructions describing where to
add the text was inadvertently added to
the paragraph.

List of Subjects in 7 CFR Part 457

Crop insurance, Pecan revenue,
Reporting and recordkeeping
requirements.

Correction of Publication

Accordingly, 7 CFR part 457 is
corrected by making the following
correcting amendment:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
Part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

m 2. Amend §457.167 by revising
section 4(d) to read as follows:

§457.167 Pecan revenue crop insurance
provisions.
* * * * *

4. * * %

* * * * *

(d) After the contract change date, all
changes specified in section 4(b) will
also be available upon request from your
crop insurance agent. You will be
provided, in writing, a copy of the
changes to the Basic Provisions, Crop
Provisions, and a copy of the Special
Provisions. If changes are made that will
be effective for the second year of the
two-year coverage module, such copies
will be provided not later than 30 days
prior to the termination date. If changes
are made that will be effective for a
subsequent two-year coverage module,
such copies will be provided not later
than 30 days prior to the cancellation
date. If available from us, you may elect
to receive these documents and changes
electronically. For changes effective for
subsequent two-year coverage modules,
acceptance of the changes will be
conclusively presumed in the absence of
written notice from you to change or
cancel your insurance coverage in
accordance with the terms of this

policy.

Signed in Washington, DC, on May 29,
2013.

Brandon Willis,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2013-13358 Filed 6—4—13; 8:45 am]
BILLING CODE 3410-08-P

in the FOR FURTHER INFORMATION
CONTACT section of this document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, 70, 170, and 171
[NRC—-2011-0003]
RIN 3150-AH15

Distribution of Source Material to
Exempt Persons and to General
Licensees and Revision of General
License and Exemptions

AGENCY: Nuclear Regulatory
Commission.

ACTION: Interim staff guidance; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing interim
staff guidance for implementation of the
final rule, Distribution of Source
Material to Exempt Persons and to
General Licensees and Revision of
General License and Exemptions
(Distribution of Source Material Rule).
The Distribution of Source Material
Rule amended the NRC’s regulations to
require that the initial distribution of
source material to exempt persons or to
general licensees be explicitly
authorized by a specific license. The
Distribution of Source Material Rule
also modified the existing possession
and use requirements of the general
license for small quantities of source
material and revised, clarified, or
deleted certain source material
exemptions from licensing.

DATES: This interim staff guidance is
effective August 27, 2013.

ADDRESSES: Please refer to Docket ID
NRC-2011-0003 when contacting the
NRC about the availability of
information regarding this document.
You may access information related to
this document, which the NRC
possesses and is publicly available
using the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2011-0003.
Documents related to the Distribution of
Source Material Rule can be found by
searching on Docket ID NRC-2009—
0084. Address questions about NRC
dockets to Carol Gallagher; telephone:
301-492-3668; email:
Carol.Gallagher@nrc.gov. For technical
questions, contact the individuals listed

select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209 or 301-415—4737, or
by email to PDR.Resource@nrc.gov. The
interim staff guidance is available in
ADAMS under Accession No.
ML13051A824.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT: Gary
Comfort, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
8106, email: Gary.Com{fort@nrc.gov or
Tomas Herrera, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
7138, email: Tomas.Herrera@nrc.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The NRC’s Distribution of Source
Material Rule (78 FR 32310; May 29,
2013) amended the NRC’s regulations in
parts 30, 40, 70, 170, and 171 of Title
10 of the Code of Federal Regulations
(10 CFR) to require that the initial
distribution of source material to
exempt persons or general licensees be
explicitly authorized by a specific
license. The Distribution of Source
Material Rule also included new
reporting requirements. The rule will
affect manufacturers and distributors of
certain products and materials
containing source material and certain
persons using source material under
general license and under exemptions
from licensing. The Distribution of
Source Material Rule goes into effect on
August 27, 2013.

In conjunction with the Distribution
of Source Material Rule, the NRC has
developed interim staff guidance, which
provides guidance to a licensee or
applicant for implementation of the
amended regulations. It is intended for
use by applicants, licensees, Agreement
States, and the NRC staff. On January 7,
2011, the NRC published the draft
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interim staff guidance in the Federal
Register (76 FR 1100) for public
comment. Two comment letters were
received and considered during the
revision of the draft interim staff
guidance. The guidance was also
enhanced based on comments received
on the proposed rule.

The interim staff guidance document
describes methods acceptable to the
NRC staff for implementing the new
requirements in the Distribution of
Source Material Rule. The approaches
and methods described in the document
are provided for information only.
Methods and solutions different from
those described in the document are
acceptable if they meet the revised
requirements. The guidance is provided
in the form of questions and answers on
the primary provisions of the
Distribution of Source Material Rule.
Guidance consistent with the revised 10
CFR part 40 will be incorporated into
the next revision of relevant volumes of
NUREG-1556, ‘“Consolidated Guidance
About Materials Licenses” (current
ADAMS Accession Nos. ML.022830847
and ML003681951).

Congressional Review Act

This interim staff guidance is a rule as
designated in the Congressional Review
Act of 1996 (5 U.S.C. 801-808).
However, the Office of Management and
Budget has not found it to be a major
rule as designated in the Congressional
Review Act.

Dated at Rockville, Maryland, this 30th day
of May, 2013.

For the Nuclear Regulatory Commission.
Brian J. McDermott,

Director, Division of Materials Safety and
State Agreements, Office of Federal and State
Materials and Environmental Management
Programs.

[FR Doc. 2013-13344 Filed 6-4-13; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, and 774
[Docket No. 120806310-2310-01]
RIN 0694-AF76

Implementation of the Understandings
Reached at the 2012 Australia Group
(AG) Plenary Meeting and the 2012 AG
Intersessional Decisions; Changes to
Select Agent Controls

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) publishes this final rule
to amend the Export Administration
Regulations (EAR) to implement the
understandings reached at the June 2012
plenary meeting of the Australia Group
(AG) and the 2012 AG intersessional
decisions. Specifically, this rule amends
the Commerce Control List (CCL) entry
in the EAR that controls human and
zoonotic pathogens and “toxins” to
reflect changes to the AG “List of
Biological Agents for Export Control”
that were made based on the
understandings adopted at the June
2012 AG plenary meeting. These
changes included the addition of three
pathogens and clarifications to two
other items. This rule also amends the
CCL entry in the EAR that controls plant
pathogens to reflect: The 2012 AG
Plenary agreement to add five pathogens
to the AG “List of Plant Pathogens for
Export Control;” and the AG
intersessional clarifications to six
pathogens identified on this AG list. In
addition, the CCL entry in the EAR that
controls equipment capable of handling
biological materials is amended to
reflect the 2012 AG intersessional
decision to add certain spray-drying
equipment to the AG “Control List of
Dual-Use Biological Equipment and
Related Technology and Software.” This
rule also removes the CCL entry that
controls select agents not identified on
any of the AG common controls lists,
but identified on the CCL because they
are (or were, until recently) subject to
controls maintained by the Centers for
Disease Control and Prevention (CDC),
U.S. Department of Health and Human
Services, and the Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, on their
possession, use, and transfer within the
United States. Rather than continuing to
control these select agents in a separate
CCL entry, this rule adds those select
agents that remain subject to the CDC/
APHIS controls (as well as a recent
addition to the list of select agents) to
the AG-related CCL entries that control
human and zoonotic pathogens and
“toxins” and plant pathogens,
respectively.

DATES: This rule is effective June 5,
2013.

ADDRESSES: Send comments regarding
this collection of information, including
suggestions for reducing the burden, to
Jasmeet Seehra, Office of Management
and Budget (OMB), by email to

Jasmeet K. Seehra@omb.eop.gov, or by

fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, 14th Street & Pennsylvania

Avenue NW., Room 2705, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Sangine, Director, Chemical
and Biological Controls Division, Office
of Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, Telephone: (202) 482—-3343.

SUPPLEMENTARY INFORMATION:
Background

The Bureau of Industry and Security
(BIS) is amending the Export
Administration Regulations (EAR) to
implement the understandings reached
at the Australia Group (AG) plenary
meeting held in Paris, France, on June
12-15, 2012. This rule also implements
the recommendations presented at the
AG intersessional implementation
meeting held in Ottawa, Canada, on
February 14-16, 2012, and adopted
pursuant to the AG silent approval
procedure, which closed on March 23,
2012. The AG is a multilateral forum
consisting of 40 participating countries
that maintain export controls on a list of
chemicals, biological agents, and related
equipment and technology that could be
used in a chemical or biological
weapons program. The AG periodically
reviews items on its control list to
enhance the effectiveness of
participating governments’ national
controls and to achieve greater
harmonization among these controls.

June 2012 AG Plenary Changes

The June 2012 AG plenary meeting
adopted understandings that affected
the AG “List of Biological Agents for
Export Control” and the AG “List of
Plant Pathogens for Export Control.”

This rule amends Export Control
Classification Number (ECCN) 1C351 to
reflect the AG plenary changes to the
“List of Biological Agents for Export
Control.” Specifically, ECCN 1C351
(Human and zoonotic pathogens and
“toxins”) is amended by adding
botulinum neurotoxin producing strains
of the following bacteria to 1C351.c:
Clostridium argentinense (formerly
known as Clostridium botulinum Type
G); Clostridium baratii; and Clostridium
butyricum. ECCN 1C351.c is partially
renumbered to control these bacteria
under 1C351.¢.8., .c.9, and .c.11,
respectively, while the bacteria
previously controlled under these
subparagraphs (Clostridium botulinum;
Clostridium perfringens, epsilon toxin
producing types; and Coxiella burnetii)
are now controlled under 1G351.c.10,
.c.12. and .c.13, respectively. In
addition, bacteria previously controlled
under 1C351.c.12 through .c.17 are now
controlled under 1C351.c.14 through


mailto:Jasmeet_K._Seehra@omb.eop.gov

Federal Register/Vol. 78, No. 108/ Wednesday, June 5, 2013 /Rules and Regulations

33693

.c.16 (Francisella tularensis; Rickettsia
prowazekii; and Salmonella typhi) and
1C351.c.18 through .c 20 (Shigella
dysenteriae; Vibrio cholerae; and
Yersinia pestis). Also note, with respect
to ECCN 1C351.c.15 as amended by this
rule, that the listing for the bacterium
“Rickettsia prowasecki (a.k.a. Rickettsia
prowazekii)” is amended to read
“Rickettsia prowazekii,” consistent with
the listing of this bacterium in the AG
“List of Biological Agents for Export
Control” and the commonly accepted
spelling of this bacterium within the
scientific community.

This rule also amends ECCN 1C351.c
to clarify that the controls on
“Escherichia coli and other verotoxin
producing serotypes’’ apply to “Shiga
toxin producing Escherichia coli (STEC)
of serogroups 026, 045, 0103, 0104,
0111, 0121, 0145, 0157, and other
shiga toxin producing serogroups.”
These bacteria are now controlled under
1C351.c.17. Prior to the publication of
this rule and the partial renumbering of
1C351.c, these bacteria were controlled
under 1C351.c.11. In addition, this rule
amends 1C351.d.14 to clarify that the
controls on ““Staphylococcus aureus
toxins” apply to ““Staphylococcus
aureus enterotoxins, hemolysin alpha
toxin, and toxic shock syndrome toxin
(formerly known as Staphylococcus
enterotoxin F).”

This rule amends ECCN 1C354 (Plant
pathogens) to reflect the AG plenary
changes to the “List of Plant Pathogens
for Export Control.” Specifically, ECCN
1C354 is amended by adding the
following five fungi to 1C354.b:
Peronosclerospora philippinensis
(Peronosclerospora sacchari);
Sclerophthora rayssiae var. zeae;
Synchytrium endobioticum; Tilletia
indica; and Thecaphora solani. These
fungi are controlled under 1C354.b.7
through .b.11, respectively.

2012 AG Intersessional Changes

This rule also implements the
recommendations presented at the AG
intersessional implementation meeting
held in February 2012 and adopted
pursuant to the AG silent approval
procedure. These recommendations
included changes to the AG “List of
Plant Pathogens for Export Control” and
the AG “Control List of Dual-Use
Biological Equipment and Related
Technology and Software.” This rule
amends ECCN 1C354 (Plant pathogens)
to reflect the AG intersessional changes
to the “List of Plant Pathogens for
Export Control.” Specifically, ECCN
1C354.a (Bacteria) is amended to clarify
that the controls for ‘“Xanthomonas
campestris pv. citri” in 1C354.a.2 apply
to “Xanthomonas axonopodis pv. citri

(Xanthomonas campestris pv. citri A)
(Xanthomonas campestris pv. citri)” and
that the controls for ‘Ralstonia
solanacearum” in 1C354.a.5 apply to
‘“Ralstonia solanacearum, race 3, biovar
2.” This rule also amends ECCN
1C354.b (Fungi) to reorder the wording
of the controls for “Colletotrichum
coffeanum var. virulans (Colletotrichum
kahawae)” in 1C354.b.1 to read
“Colletotrichum kahawae
(Colletotrichum coffeanum var.
virulans).” In addition, this rule amends
the controls for ‘“Puccinia graminis” in
1C354.b.4 to clarify that they apply to
“Puccinnia graminis ssp. graminis var.
graminis/Puccinia graminis ssp.
graminis var. stakmanii (Puccinia
graminis [syn. Puccinia graminis f. sp.
tritici])” and the controls for
“Magnaporthe grisea” in 1C354.b.6 to
clarify that they apply to “Magnaporthe
oryzae (Pyricularia oryzae).”
Furthermore, this rule amends 1C354.c
to clarify the controls for “Potato
Andean latent tymovirus” in 1C354.c.1
to read “Andean potato latent virus
(Potato Andean latent tymovirus).”

In addition, this rule amends ECCN
2B352 (Equipment capable of use in
handling biological materials) to reflect
the AG intersessional changes to the
“Control List of Dual-Use Biological
Equipment and Related Technology and
Software.” Specifically, this rule adds
controls for certain spray-drying
equipment under 2B352.f. Those items
that were controlled under 2B352.f
through .h, prior to the publication of
this rule, are now controlled under
2B352.g through .i, respectively. ECCN
2B352.1, as revised by this rule, now
controls spray-drying equipment
capable of drying toxins or pathogenic
microorganisms and having all of the
following characteristics: (1) A water
evaporation capacity of > 0.4 kg/h and
<400 kg/h; (2) the ability to generate a
typical mean product particles size of
<10 micrometers with existing fittings
or by minimal modification of the spray-
dryer with atomization nozzles enabling
generation of the required particle size;
and (3) capable of being sterilized or
disinfected in situ.

Select Agent Changes to the CCL

This rule removes ECCN 1C360
(Select agents). This ECCN controlled
select agents not included on any of the
AG common controls lists that were
identified on the CCL because they are
(or were, until recently) subject to
controls maintained by the Animal and
Plant Health Inspection Service
(APHIS), U.S. Department of
Agriculture, and the Centers for Disease
Control and Prevention (CDC), U.S.
Department of Health and Human

Services, on their possession, use, and
transfer within the United States.

As a result of amendments by CDC to
the list of “HHS select agents” in 42
CFR 73.3 and the list of “Overlap select
agents and toxins” in 42 CFR 73.4 and
amendments by APHIS to the list of
“Plant Protection and Quarantine (PPQ)
select agents and toxins” in 7 CFR 331.3
and the list of “Veterinary Services (VS)
select agents and toxins” in 9 CFR
121.3, ten of the eighteen select agents
that were listed in ECCN 1C360 are no
longer included on the CDC/APHIS
select agents lists. For this reason, as
well as to assist exporters to more easily
identify all of the select agents that are
subject to the chemical/biological (CB)
controls described in Section 742.2(a)(1)
of the EAR (i.e., CB Column 1), BIS is
removing ECCN 1C360 from the CCL
and adding the select agents that were
controlled by ECCN 1G360, and
continue to be identified on the CDC/
APHIS lists, to the appropriate AG-
related ECCNs on the CCL (i.e., ECCNs
1C351 and 1C354). Prior to the
publication of this rule, the CDC/APHIS
select agents listed in these ECCNs
included only those select agents that
were also identified on one of the AG
common control lists.

As a result of the changes described
above, the following select agents that
were controlled by ECCN 1C360 are no
longer listed on the CCL: Central
European tick-borne encephalitis
viruses (i.e., Absettarov, Hanzalova,
Hypr, and Kumlinge); Cercopithecine
herpesvirus 1 (Herpes B virus); Flexal
virus; Akabane virus; Bovine
spongiform encephalopathy agent;
Camel pox virus; Malignant catarrhal
fever virus; Menangle virus; Erhlichia
ruminantium (a.k.a. Cowdria
ruminantium); and Xylella fastidiosa pv.
citrus variegated chlorosis (CVC).

Three select agents that were
controlled under ECCN 1C360 and
continue to be identified on the CDC/
APHIS select agents lists are now
controlled on the CCL, as follows:
Reconstructed replication competent
forms of the 1918 pandemic influenza
virus containing any portion of the
coding regions of all eight gene
segments (now controlled under ECCN
1C351.b.1); Rathayibacter toxicus (now
controlled under ECCN 1C354.a.6); and
Phoma glycinicola, formerly
Pyrenochaeta glycines (now controlled
under ECCN 1C354.b.12). None of these
select agents are identified on any of the
AG common control lists; however, they
continue to be subject to CB controls
(for those destinations indicated under
CB Column 1 on the Commerce Country
Chart in Supplement No. 1 to part 738
of the EAR), as well as anti-terrorism
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(AT) controls (for those destinations
indicated under AT Column 1 on the
Commerce Country Chart—Country
Group E:1, in Supplement No. 1 to part
740 of the EAR, lists those countries
designated as “terrorist-supporting
countries” for purposes of the AT
controls in the EAR).

In addition, three select agents that
were controlled under ECCN 1C360, and
continue to be identified on the APHIS
select agents lists, have been added to
the AG “List of Plant Pathogens for
Export Control,” in accordance with the
understandings reached at the 2012 AG
Plenary (see the discussion of the 2012
AG Plenary changes, above). These
select agents are now controlled on the
CCL as follows: Peronosclerospora
philippinensis (Peronosclerospora
sacchari) (now controlled under ECCN
1C354.b.7); Sclerophthora rayssiae var.
zeae (now controlled under ECCN
1C354.b.8); and Synchytrium
endobioticum (now controlled under
ECCN 1C354.b.9). This rule also amends
ECCN 1C354.a.3 to include the species
of proteobacteria identified as
Xanthomonas oryzae, which is
identified on the APHIS list of PPQ
select agents and toxins; however, only
the pathovar Xanthomonas oryzae pv.
oryzae (syn. Pseudomonas campestris
pv. oryzae) is identified on the AG “List
of Plant Pathogens for Export Control.”
Like all other items controlled under
ECCN 1C354, these select agents are
subject to CB Column 1 controls, as well
as AT Column 1 controls.

Furthermore, this rule eliminates
redundant controls on two bacteria of
the Mycoplasma mycoides cluster:
Mycoplasma capricolum subspecies
capripneumoniae and Mycoplasma
mycoides subspecies mycoides small
colony. These bacteria were identified
under ECCN 1C360.b.2 and ECCN
1C352.b.1, prior to the publication of
this rule, but are now controlled under
ECCN 1C352.b.1, only. Both bacteria
continue to be identified on the list of
“VS Select Agents and Toxins”
maintained by APHIS, as well as the AG
“List of Plant Pathogens for Export
Control.” Like all other items controlled
under ECCN 1C352, these bacteria are
subject to CB Column 1 controls, as well
as AT Column 1 controls.

This rule also amends ECCN 1C351 by
adding SARS-associated coronavirus
(SARS-CoV) under 1C351.b.2 and tick-
borne encephalitis virus (Siberian
subtype) under 1C351.b.3. Both viruses
were recently included in CDC’s list of
“HHS select agents and toxins,” but are
not identified on any of the AG common
control lists. However, like all other
items controlled under ECCN 1C351,
these viruses are subject to CB Column

1 controls, as well as AT Column 1
controls. Another tick-borne
encephalitis virus (Far Eastern subtype,
formerly known as Russian Spring-
Summer encephalitis virus) is
controlled under ECCN 1C351.a.35 and
is currently included in both CDC’s list
of “HHS select agents and toxins” and
the AG ‘“List of Biological Agents for
Export Control.” This rule amends
ECCN 1C351.a.35 to reflect the current
nomenclature (i.e., Far Eastern subtype)
used by the International Committee on
Taxonomy of Viruses.

In addition to the select agents
changes described above, this rule
makes conforming changes to Sections
740.20 and 742.2 of the EAR and to
ECCNs 1C353, 1C991, 1E001 and 1E351
to reflect the removal of ECCN 1C360
from the CCL. Specifically, Section
740.20(b)(2)(v) is amended by removing
two references to ECCN 1C360 from the
description of biological items that are
not eligible for License Exception
Strategic Trade Authorization (STA).
The items that were controlled under
ECCN 1C360 and that remain on the
CCL are now controlled under ECCN
1C351.a or .b, ECCN 1C352 or ECCN
1C354, all of which are identified in
paragraph (b)(2)(v). Section
742.2(a)(1)(i) of the EAR is amended by
removing the reference to ECCN 1C360
from the description of the license
requirements that apply to items
controlled for CB reasons to destinations
indicated under CB Column 1 on the
Commerce Country Chart. ECCN 1C353
is amended by removing references to
ECCN 1C360 from the following: The
Related Controls paragraph; paragraphs
a.1. and b.1. in the Items paragraph
under the List of Items Controlled; and
Technical Note 3. ECCN 1C991 is
amended by removing references to
ECCN 1C360 from the fourth sentence of
the Related Definitions paragraph and
from paragraph a. in the Items
paragraph under the List of Items
Controlled. ECCN 1E001 is amended by
removing the reference to ECCN 1C360
from the control language for “Country
Chart—CB Column 1” in the License
Requirements section. ECCN 1E351 is
amended by removing references to
ECCN 1C360 from the ECCN heading
and from the controls language for
“Country Chart—CB Column 1" in the
License Requirements section.

Finally, this rule amends ECCNs
1C351, 1C352, 1C353, and 1C354 by
revising the License Requirements
Note(s) in the License Requirements
section of each ECCN to add a note
indicating that ECCNs 1C351, 1C352,
1C353, and 1C354 control all biological
agents or “toxins,” regardless of
quantity or attenuation, that are

identified in the List of Items Controlled
for each ECCN (or, in the case of ECCN
1C353, genetic elements or genetically
modified organisms for such agents or
“toxins”), including small quantities or
attenuated strains of select biological
agents or “‘toxins” that are excluded
from the lists of select biological agents
or “toxins” by APHIS or CDC, in
accordance with the APHIS regulations
in 7 CFR part 331 or 9 CFR part 121 or
the CDC regulations in 42 CFR part 73.
These changes do not affect the scope of
ECCNs 1C351, 1C352, 1C353, and 1C354
and conform with the controls described
in the AG common control lists and in
the AG “Guidelines for Transfers of
Sensitive Chemical or Biological Items,”
neither of which provide an exemption
from control for attenuated strains of
biological agents or toxins. In
conjunction with these changes, this
rule amends the Related Controls
paragraph in each of these four ECCNs
to add a sentence referencing 22 CFR
part 121, Category XIV(b), for modified
biological agents and biologically
derived substances that are subject to
the export licensing jurisdiction of the
U.S. Department of State, Directorate of
Defense Trade Controls.

Effect of This Rule on the Scope of the
CB Controls in the EAR

The changes made by this rule only
marginally affect the scope of the EAR
controls on biological agents and toxins.
With the removal of ECCN 1C360 from
the CCL, ten select agents that were
controlled under this ECCN prior to the
publication of this rule are no longer
identified on the CCL and are classified
as EAR99, instead. All of these select
agents were recently removed from the
CDC/APHIS select agents lists. In
addition, six other select agents that
were controlled under ECCN 1C360
have been moved to ECCN 1C351 or
ECCN 1C354 and continue to require a
license for CB reasons to destinations
indicated under CB Column 1 on the
Commerce Country Chart and for AT
reasons to destinations indicated under
AT Column 1—all of these select agents
continue to be identified on the CDC/
APHIS select agents lists. Two
additional select agents (Mycoplasma
capricolum subspecies
capripneumoniae and Mycoplasma
mycoides subspecies mycoides small
colony) also were controlled under
ECCN 1C360 and continue to be
identified on the CDC/APHIS select
agents lists. As indicated above, this
rule did not add these select agents to
ECCN 1C352 because they were already
described in ECCN 1C352.b.1 (i.e., the
ECCN 1C360 controls on these select
agents duplicated the controls in ECCN
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1C352). This rule also adds two viruses
that were recently included in CDC’s list
of “HHS select agents and toxins” (i.e.,
SARS-associated coronavirus and tick-
borne encephalitis virus, Siberian
subtype) to ECCN 1C351.b.

Based on the understandings reached
at the June 2012 AG Plenary meeting,
this rule also adds three bacteria to
ECCN 1C351 and two fungi to ECCN
1C354, none of which were identified
on the CCL prior to the publication of
this rule. The AG Plenary also added
three additional fungi to the “List of
Plant Pathogens for Export Control,” but
these fungi were already controlled
under ECCN 1C360, based on their
inclusion by APHIS on the list of PPQ
select agents and toxins (7 CFR part
331), and are now controlled under
ECCN 1C354 (i.e., these fungi are among
the six select agents that have been
moved by this rule from ECCN 1C360 to
ECCN 1C351 or ECCN 1C354, as
indicated above).

To summarize the biological agent
and toxin changes described above, this
rule removes ten CDC/APHIS select
agents from the CCL, while adding three
AG-listed bacteria and two fungi, as
well as two viruses that were recently
identified on CDC’s list of “HHS select
agents and toxins.” These changes are
not expected to significantly affect the
scope of the EAR controls on biological
agents and toxins, because BIS estimates
that there will be no increase in the
number of license applications for these
items.

Finally, this rule expands the scope of
the EAR controls that apply to dual-use
equipment capable of handling
biological materials by amending ECCN
2B352 to add certain spray-drying
equipment. This change is not expected
to significantly affect the scope of the
EAR controls on such equipment,
because BIS anticipates only a small
increase in the number of license
applications.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
15, 2012, 77 FR 49699 (August 16,
2012), has continued the EAR in effect
under the International Emergency
Economic Powers Act.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “‘significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
contains a collection of information
subject to the requirements of the PRA.
This collection has been approved by
OMB under Control Number 0694—0088
(Multi-Purpose Application), which
carries a burden hour estimate of 58
minutes to prepare and submit form
BIS-748. Send comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing the burden, to
Jasmeet Seehra, Office of Management
and Budget (OMB), and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, as indicated in the
ADDRESSES section of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (See 5 U.S.C. 553(a)(1)).
Immediate implementation of these
amendments is non-discretionary and
fulfills the United States’ international
obligation to the Australia Group (AG).
The AG contributes to international
security and regional stability through
the harmonization of export controls
and seeks to ensure that exports do not
contribute to the development of
chemical and biological weapons. The
AG consists of 40 member countries that
act on a consensus basis and the

amendments set forth in this rule
implement the understandings reached
at the June 2012 AG plenary meeting,
the 2012 AG intersessional changes, and
other changes that are necessary to
ensure consistency with the controls
maintained by the AG. Since the United
States is a significant exporter of the
items in this rule, immediate
implementation of this provision is
necessary for the AG to achieve its
purpose. Any delay in implementation
will create a disruption in the
movement of affected items globally
because of disharmony between export
control measures implemented by AG
members, resulting in tension between
member countries. Export controls work
best when all countries implement the
same export controls in a timely and
coordinated manner.

Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742

Exports, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 740, 742, and 774 of the
Export Administration Regulations (15
CFR parts 730-774) are amended as
follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
Part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 15, 2012, 77
FR 49699 (August 16, 2012).

m 2. Section 740.20 is amended by
revising paragraph (b)(2)(v) to read as
follows:
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§740.20 License Exception Strategic
Trade Authorization (STA).

(b) EE I

(2) * x %

(v) License Exception STA may not be
used for any item controlled by ECCN
1C351.a, .b, .c, d.11, .d.12 or .e, ECCNs
1G352, 1C353, 1C354, 1E001 (i.e., for
technology, as specified in ECCN 1E001,
for items controlled by ECCN 1C351.a,
.b, .c,.d.11, .d.12 or .e or ECCNs 1C352,
1C353, or 1C354) or ECCN 1E351.

* * * * *

PART 742—[AMENDED]

m 3. The authority citation for 15 CFR
Part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p-
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 15, 2012, 77 FR
49699 (August 16, 2012); Notice of November
9, 2011, 76 FR 70319 (November 10, 2011).

§742.2 [Amended]

m 4. Section 742.2 is amended by
removing the phrase “ECCNs 1C351,
1G352, 1C353, 1C354, and 1C360” in
paragraph (a)(1)(i) and adding in its
place the phrase “ECCNs 1C351, 1C352,
1C353, and 1C354”.

PART 774—[AMENDED]

m 5. The authority citation for 15 CFR
Part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 15, 2012, 77
FR 49699 (August 16, 2012).

Supplement No. 1 to Part 774—
[Amended]

m 6. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and “Toxins,” ECCN
1C351 is amended by adding a new
Note 4 in the “License Requirements
Notes’” under the License Requirements
section, by revising the ‘“Related
Controls” paragraph under the List of

Items Controlled section, and, in the
“Items”” paragraph under the List of
Items Controlled section, by revising the
heading of paragraph a., by revising
paragraph a.35, by adding a new
paragraph b., by revising paragraph c.,
by revising the heading of paragraph d.,
and by revising paragraph d.14 to read
as follows:

1C351 Human and zoonotic pathogens and
‘“toxins”, as follows (see List of Items
Controlled).

License Requirements
* * * * *

License Requirement Notes: * * *

4. Unless specified elsewhere in this ECCN
1C351 (e.g., in License Requirement Notes 1—
3), this ECCN controls all biological agents
and “toxins,” regardless of quantity or
attenuation, that are identified in the List of
Items Controlled for this ECCN, including
small quantities or attenuated strains of
select biological agents or “toxins’ that are
excluded from the lists of select biological
agents or “toxins” by the Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, or the Centers for
Disease Control and Prevention (CDC), U.S.
Department of Health and Human Services,
in accordance with their regulations in 9 CFR
part 121 and 42 CFR part 73, respectively.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) Certain forms of ricin
and saxitoxin in 1C351.d.11. and d.12 are
CWC Schedule 1 chemicals (see § 742.18 of
the EAR). The U.S. Government must
provide advance notification and annual
reports to the OPCW of all exports of
Schedule 1 chemicals. See § 745.1 of the
EAR for notification procedures. See 22
CFR part 121, Category XIV and § 121.7 for
CWC Schedule 1 chemicals that are subject
to the export licensing jurisdiction of the
U.S. Department of State, Directorate of
Defense Trade Controls. (2) The Animal
and Plant Health Inspection Service
(APHIS), U.S. Department of Agriculture,
and the Centers for Disease Control and
Prevention (CDC), U.S. Department of
Health and Human Services, maintain
controls on the possession, use, and
transfer within the United States of certain
items controlled by this ECCN (for APHIS,
see 7 CFR 331.3(b), 9 CFR 121.3(b), and 9
CFR 121.4(b); for CDC, see 42 CFR 73.3(b)
and 42 CFR 73.4(b)). (3) See 22 CFR part
121, Category XIV(b), for modified
biological agents and biologically derived
substances that are subject to the export
licensing jurisdiction of the U.S.
Department of State, Directorate of Defense
Trade Controls.

Related Definitions: * * *

Items:

a. Viruses identified on the Australia
Group (AG) “List of Biological Agents for
Export Control,” as follows:

* * * * *

a.35. Tick-borne encephalitis virus (Far
Eastern subtype, formerly known as Russian

Spring-Summer encephalitis virus—see
1C351.b.3 for Siberian subtype);

* * * * *

b. Viruses identified on the APHIS/CDC
“select agents” lists (see Related Controls
paragraph #2 for this ECCN), but not
identified on the Australia Group (AG) “List
of Biological Agents for Export Control,” as
follows:

b.1. Reconstructed replication competent
forms of the 1918 pandemic influenza virus
containing any portion of the coding regions
of all eight gene segments;

b.2. SARS-associated coronavirus (SARS-
CoV); or

b.3. Tick-borne encephalitis virus (Siberian
subtype, formerly West Siberian virus—see
1C351.a.35 for Far Eastern subtype).

c. Bacteria identified on the Australia
Group (AG) “List of Biological Agents for
Export Control,” as follows:

c.1. Bacillus anthracis;

c.2. Brucella abortus;

c.3. Brucella melitensis;

c.4. Brucella suis;

c.5. Burkholderia mallei (Pseudomonas
mallei);

¢.6. Burkholderia pseudomallei
(Pseudomonas pseudomallei);

¢.7. Chlamydophila psittaci (formerly
known as Chlamydia psittaci);

¢.8. Clostriduim argentinense (formerly
known as Clostridium botulinum Type G),
botulinum neurotoxin producing strains;

¢.9. Clostridium baratii, botulinum
neurotoxin producing strains;

¢.10. Clostridium botulinum;

¢.11. Clostridium butyricum, botulinum
neurotoxin producing strains;

¢.12. Clostridium perfringens, epsilon
toxin producing types;

c.13. Coxiella burnetii;

c.14. Francisella tularensis;

c.15. Rickettsia prowazekii;

¢.16. Salmonella typhi;

¢.17. Shiga toxin producing Escherichia
coli (STEC) of serogroups 026, 045, 0103,
0104, 0111, 0121, 0145, 0157, and other
shiga toxin producing serogroups;

Note: Shiga toxin producing Escherichia
coli (STEQC) is also known as
enterohaemorrhagic E. coli (EHEC) or
verocytotoxin producing E. coli (VTEC).

c.18. Shigella dysenteriae;

¢.19. Vibrio cholerae; or

c.20. Yersinia pestis.

d. “Toxins” identified on the Australia
Group (AG) “List of Biological Agents for
Export Control,” as follows, and “subunits”
thereof:

* * * * *

d.14. Staphylococcus aureus enterotoxins,
hemolysin alpha toxin, and toxic shock
syndrome toxin (formerly known as
Staphylococcus enterotoxin F);

* * * * *

m 7. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1— Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and “Toxins,” ECCN
1C352 is amended by revising the
“License Requirement Note” under the
License Requirements section and by
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revising the ‘“‘Related Controls”
paragraph under the List of Items
Controlled section to read as follows:

1C352 Animal pathogens, as follows (see
List of Items Controlled).

License Requirements

* * * * *

License Requirements Notes:

1. All vaccines are excluded from the scope
of this ECCN. See ECCN 1C991 for vaccines.

2. Unless specified elsewhere in this ECCN
1C352 (e.g., in License Requirement Note 1),
this ECCN controls all biological agents,
regardless of quantity or attenuation, that are
identified in the List of Items Controlled for
this ECCN, including small quantities or
attenuated strains of select biological agents
that are excluded from the lists of select
biological agents or “toxins” by the Animal
and Plant Health Inspection Service (APHIS),
U.S. Department of Agriculture, or the
Centers for Disease Control and Prevention
(CDC), U.S. Department of Health and
Human Services, in accordance with their
regulations in 9 CFR part 121 and 42 CFR
part 73, respectively.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) The Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, and the Centers
for Disease Control and Prevention (CDC),
U.S. Department of Health and Human
Services, maintain controls on the
possession, use, and transfer within the
United States of certain items controlled by
this ECCN (for APHIS, see 7 CFR 331.3(b),
9 CFR 121.3(b), and 9 CFR 121.4(b); for
CDC, see 42 CFR 73.3(b) and 42 CFR
73.4(b)). (2) See 22 CFR part 121, Category
XIV(b), for modified biological agents and
biologically derived substances that are
subject to the export licensing jurisdiction
of the U.S. Department of State, Directorate
of Defense Trade Controls.

Related Definitions: * * *

Items:

* * * * *

m 8. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1— Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and “Toxins,” ECCN
1C353 is amended, under the License
Requirements section, by revising the
“License Requirements Note” and,
under the List of Items Controlled
section, by revising the ‘“Related
Controls” paragraph, by revising
paragraphs a.1. and b.1. in the “Ttems”
paragraph, and by revising Technical
Note 3, to read as follows:

1C353 Genetic elements and genetically
modified organisms, as follows (see List
of Items Controlled).

License Requirements
* * * * *

License Requirements Notes:

1. Vaccines that contain genetic elements
or genetically modified organisms identified
in this ECCN are controlled by ECCN 1C991.

2. Unless specified elsewhere in this ECCN
1C353 (e.g., in License Requirement Note 1),
this ECCN controls genetic elements or
genetically modified organisms for all
biological agents and ‘““toxins,” regardless of
quantity or attenuation, that are identified in
the List of Items Controlled for this ECCN,
including genetic elements or genetically
modified organisms for attenuated strains of
select biological agents or “toxins’ that are
excluded from the lists of select biological
agents or “toxins” by the Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, or the Centers for
Disease Control and Prevention (CDC), U.S.
Department of Health and Human Services,
in accordance with the APHIS regulations in
7 CFR part 331 and 9 CFR part 121 and the
CDC regulations in 42 CFR part 73.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) The Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, and the Centers
for Disease Control and Prevention (CDC),
U.S. Department of Health and Human
Services, maintain controls on the
possession, use, and transfer within the
United States of certain items controlled by
this ECCN, including (but not limited to)
certain genetic elements, recombinant
nucleic acids, and recombinant organisms
associated with the agents or toxins in
ECCN 1C351, 1C352, or 1C354 (for APHIS,
see 7 CFR 331.3(c), 9 CFR 121.3(c), and 9
CFR 121.4(c); for CDC, see 42 CFR 73.3(c)
and 42 CFR 73.4(c)). (2) See 22 CFR part
121, Category XIV(b), for modified
biological agents and biologically derived
substances that are subject to the export
licensing jurisdiction of the U.S.
Department of State, Directorate of Defense
Trade Controls.

Related Definition: * * *

Items:

a. * * %

a.1. Genetic elements that contain nucleic
acid sequences associated with the
pathogenicity of microorganisms controlled
by 1C351.a to .c, 1C352, or 1C354;

a.2. * * %

b. I

b.1. Genetically modified organisms that
contain nucleic acid sequences associated
with the pathogenicity of microorganisms
controlled by 1C351.a to .c, 1C352, or 1C354;

b.2.* * *

Technical Notes:
* * * * *

3. “Nucleic acid sequences associated with
the pathogenicity of any of the
microorganisms controlled by 1C351.a to .c,
1C352, or 1C354” means any sequence
specific to the relevant controlled
microorganism that:

a. In itself or through its transcribed or
translated products represents a significant
hazard to human, animal or plant health; or

b. Is known to enhance the ability of a
microorganism controlled by 1C351.a to .c,

1C352, or 1C354, or any other organism into
which it may be inserted or otherwise
integrated, to cause serious harm to human,
animal or plant health.

* * * * *

m 9. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and “Toxins,” ECCN
1C354 is amended by revising the
“License Requirements Note” under the
License Requirements section and by
revising the “Related Controls”
paragraph and the “Items” paragraph
under the List of Items Controlled
section to read as follows:

1C354 Plant pathogens, as follows (see List
of Items Controlled).

License Requirements
* * * * *

License Requirements Notes:

1. All vaccines are excluded from the scope
of this ECCN. See ECCN 1C991 for vaccines.

2. Unless specified elsewhere in this ECCN
1C354 (e.g., in License Requirement Note 1),
this ECCN controls all biological agents,
regardless of quantity or attenuation, that are
identified in the List of Items Controlled for
this ECCN, including small quantities or
attenuated strains of select biological agents
that are excluded from the list of PPQ select
agents and ‘““toxins’’ by the Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, in accordance
with their regulations in 7 CFR part 331.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) The Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, maintains
controls on the possession, use, and
transfer within the United States of certain
items controlled by this ECCN (see 7 CFR
331.3(c), 9 CFR 121.3(c), and 9 CFR
121.4(c)). (2) See 22 CFR part 121, Category
XIV(b), for modified biological agents and
biologically derived substances that are
subject to the export licensing jurisdiction
of the U.S. Department of State, Directorate
of Defense Trade Controls.

Related Definition: * * *

Items:

a. Bacteria, as follows:

a.1. Xanthomonas albilineans;

a.2. Xanthomonas axonopodis pv. citri
(Xanthomonas campestris pv. citri A)
(Xanthomonas campestris pv. citri);

a.3. Xanthomonas oryzae [this species of
proteobacteria is identified on the APHIS
“select agents” list (see Related Controls
paragraph for this ECCN), but only the
pathovar Xanthomonas oryzae pv. oryzae
(syn. Pseudomonas campestris pv. oryzae) is
identified on the Australia Group (AG) “List
of Plant Pathogens for Export Control”];

a.4. Clavibacter michiganensis subspecies
sepedonicus (syn. Corynebacterium
michiganensis subspecies sepedonicum or
Corynebacterium sepedonicum);
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a.5. Ralstonia solanacearum, race 3, biovar
2;

a.6. Raythayibactor toxicus [this bacterium
is identified on the APHIS “select agents” list
(see the Related Controls paragraph for this
ECCN), but is not identified on the Australia
Group (AG) “List of Plant Pathogens for
Export Control”].

b. Fungi, as follows:

b.1. Colletotrichum kahawae
(Colletotrichum coffeanum var. virulans);

b.2. Cochliobolus miyabeanus
(Helminthosporium oryzae);

b.3. Microcyclus ulei (syn. Dothidella ulei);

b.4. Puccinnia graminis ssp. graminis var.
graminis/Puccinia graminis ssp. graminis
var. stakmanii (Puccinia graminis [syn.
Puccinia graminis {. sp. triticil);

b.5. Puccinia striiformis (syn. Puccinia
glumarum);

b.6. Magnaporthe oryzae (Pyricularia
oryzae);

b.7. Peronosclerospora philippinensis
(Peronosclerospora sacchari);

b.8. Sclerophthora rayssiae var. zeae;

b.9. Synchytrium endobioticum;

b.10. Tilletia indica;

b.11. Thecaphora solani;

b.12. Phoma glycinicola (formerly
Pyrenochaeta glycines) [this fungus is
identified on the APHIS “‘select agents” list
(see the Related Controls paragraph for this
ECCN), but is not identified on the Australia
Group (AG) “List of Plant Pathogens for
Export Control”].

c. Viruses, as follows:

c.1. Andean potato latent virus (Potato
Andean latent tymovirus);

c.2. Potato spindle tuber viroid.

m 10. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and ‘“Toxins,” ECCN
1C360 is removed.

m 11. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms” and ‘“Toxins,” ECCN
1C991 is amended under the List of
Items Controlled section by revising the
fourth sentence in the “Related
Definitions” paragraph and by revising
paragraph a. in the “Items” paragraph to
read as follows:

1C991 Vaccines, immunotoxins, medical
products, diagnostic and food testing
kits, as follows (see List of Items
Controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * * Biological toxins
in any other configuration, including bulk
shipments, or for any other end-uses are
controlled by ECCN 1C351. * * *

Items:

a. Vaccines against items controlled by
ECCN 1C351, 1C352, 1C353 or 1C354.

* * * * *

m 12. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms’” and “Toxins,” ECCN
1E001 is amended by revising the ECCN
heading and by revising the “Control(s)”
language for “Country Chart—CB
Column 1” in the License Requirements
section to read as follows:

1E001 ““Technology” according to the
General Technology Note for the
“Development” or “Production” of items
controlled by 1A001.b, 1A001.c, 1A002,
1A003, 1A004, 1A005, 1A006.b, 1A007,
1A008, 1A101, 1B (except 1B999), or 1C
(except 1C355, 1C980 to 1C984, 1C988,
1C990, 1C991, 1C995 to 1C999).

License Requirements
Reason for Control: NS, MT, NP, CB, RS, AT

Country
Control(s) chart
CB applies to “technology” for CB Column

items controlled by 1C351, 1.
1C352, 1C353, or 1C354.

* * * * *

License Requirements Note: * * *
* * * * *

m 13. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms’” and “Toxins,” ECCN
1E351 is amended by revising the ECCN
heading and by revising the “Control(s)”
language for “Country Chart—CB
Column 1” in the License Requirements
section to read as follows:

1E351 ““Technology” according to the
“General Technology Note” for the disposal
of chemicals or microbiological materials
controlled by 1C350, 1C351, 1C352, 1C353,
or 1C354.

License Requirements
Reason for Control: CB, AT

Control(s) Cgﬁgfttry
CB applies to “technology” for

CB Column
the disposal of items con- 1.

trolled by 1C351, 1C352,

1C353, or 1C354.

* * * * *

* * * * *

m 14. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
2—Materials Processing, ECCN 2B352 is
amended under the “Items” paragraph
in the List of Items Controlled section
by redesignating paragraphs f. through
h. as paragraphs g. through i.,

respectively, and adding a new
paragraph f. to read as follows:

2B352 Equipment capable of use in
handling biological materials, as follows
(see List of Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

f. Spray-drying equipment capable of
drying toxins or pathogenic microorganisms
having all of the flowing characteristics:

f.1. A water evaporation capacity of
>0.4 kg/h and <400 kg/h;

f.2. The ability to generate a typical mean
product particle size of <10 micrometers
with existing fittings or by minimal
modification of the spray-dryer with
atomization nozzles enabling generation of
the required particle size; and

f.3. Capable of being sterilized or
disinfected in situ.

* * * * *

Dated: May 29, 2013.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2013-13270 Filed 6—4-13; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
[Docket No. FDA—2013-N-0002]
New Animal Drugs; Dexmedetomidine;

Lasalocid; Melengestrol; Monensin;
and Tylosin; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Correcting amendments.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
document amending the animal drug
regulations to reflect approval actions
for new animal drug applications and
abbreviated new animal drug
applications during March 2013 that
appeared in the Federal Register of
April 30, 2013. FDA is correcting the
approved strengths of dexmedetomidine
hydrochloride injectable solution. This
correction is being made to improve the
accuracy of the animal drug regulations.
DATES: This rule is effective June 5,
2013.

FOR FURTHER INFORMATION CONTACT:

George K. Haibel, Center for Veterinary
Medicine (HFV-6), Food and Drug
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Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276-9019,
ghaibel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: The Food
and Drug Administration (FDA) is
correcting a document amending the
animal drug regulations to reflect
approval actions for new animal drug
applications and abbreviated new
animal drug applications during March
2013 that appeared in the Federal
Register of April 30, 2013 (78 FR
25182). FDA is correcting the approved
strengths of dexmedetomidine
hydrochloride injectable solution. This
correction is being made to improve the
accuracy of the animal drug regulations.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, 21 CFR part 522 is
corrected by making the following
correcting amendment.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:
Authority: 21 U.S.C. 360b.

m 2.In § 522.558, revise paragraph (a) to
read as follows:

§522.558 Dexmedetomidine.
(a) Specifications. Each milliliter of
solution contains 0.1 or 0.5 milligrams

dexmedetomidine hydrochloride.

Dated: May 31, 2013.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2013-13331 Filed 6—4—-13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF STATE

22 CFR Part 41
[Public Notice 8348]
RIN 1400-AD21

Visas: Classification of Inmediate
Family Members as G Nonimmigrants

AGENCY: State Department.
ACTION: Final rule.

SUMMARY: This rule permits qualified
immediate family members of A-1 or
A-2 nonimmigrants to be independently
classified as G-1, G-2, G-3, or G—4
nonimmigrants. It also clarifies that
immediate family members of G-1, G—
2, G-3, and G—4 nonimmigrants who
have employment authorization may
remain in G classification upon gaining

employment that would otherwise allow
them to change status to A

classification. This rule is being
promulgated to allow family members of
employees of bilateral missions to work
at international organizations in a visa
status that reflects their position with
the international organization.

DATES: This rule is effective June 5,
2013.

FOR FURTHER INFORMATION CONTACT:
Lauren A. Prosnik, Legislation and
Regulations Division, Visa Services,
Department of State, 2401 E Street NW.,
Room L-603D, Washington, DC 20520—
0106, (202) 663-1260.

SUPPLEMENTARY INFORMATION:

Why is the Department promulgating
this rule?

Currently, 22 CFR 41.22(b) requires
that an alien entitled to classification as
an A—1 or A—2 nonimmigrant must be
classified as such, even those who are
also eligible for another nonimmigrant
classification. This rule will allow an
A-1 or A-2 derivative applicant who
works for an international organization
to be classified as G-1, G-2, G-3, or
G—4 nonimmigrant.

Additionally, this rule amends 22
CFR 41.24(b)(4) to clarify that an
immediate family member of a principal
alien classifiable G-1 or G-2, G-3 or
G—4 who has employment authorization
may maintain G classification, even if
employment obtained after entry would
allow them to be classified under INA
101(a)(15)(A).

With this change, family members of
diplomats assigned to the United States
will be able to accept employment with
international organizations and obtain
visas that reflect their status as
employees of such organizations, rather
than as diplomatic dependents. Inability
to obtain G visas has posed an
impediment to the employment of some
individuals in this category.

Regulatory Findings
Administrative Procedure Act

This regulation involves a foreign
affairs function of the United States and,
therefore, in accordance with 5 U.S.C.
553(a)(1), is not subject to the
rulemaking procedures set forth at 5
U.S.C. 553.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

Because this final rule is exempt from
notice and comment rulemaking under
5 U.S.C. 553, it is exempt from the
regulatory flexibility analysis
requirements set forth by the Regulatory
Flexibility Act (5 U.S.C. 603 and 604).
Nonetheless, consistent with the

Regulatory Flexibility Act (5 U.S.C.
605(b)), the Department certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532, generally requires agencies to
prepare a statement before proposing
any rule that may result in an annual
expenditure of $100 million or more by
State, local, or tribal governments, or by
the private sector. This rule will not
result in any such expenditure, nor will
it significantly or uniquely affect small
governments.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804. This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based companies to compete with
foreign-based companies in domestic
and import markets.

Executive Order 12866

The Department of State has reviewed
this rule to ensure its consistency with
the regulatory philosophy and
principles set forth in Executive Order
12866 and has determined that the
benefits of this regulation outweigh any
cost. The Department does not consider
this rule to be an economically
significant action within the scope of
section 3(f)(1) of the Executive Order
since it is not likely to have an annual
effect on the economy of $100 million
or more or to adversely affect in a
material way the economy, a sector of
the economy, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities.

Executive Orders 12372 and 13132:
Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. The rule will not
have federalism implications warranting
the application of Executive Orders
12372 and 13132.
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Executive Order 12988: Civil Justice
Reform

The Department has reviewed the
regulation in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13563: Improving
Regulation and Regulatory Review

The Department has considered this
rule in light of Executive Order 13563,
dated January 18, 2011, and affirms that
this regulation is consistent with the
guidance therein.

Paperwork Reduction Act

This rule does not impose information
collection requirements under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 41

Aliens, Documentation of
nonimmigrants, Foreign officials,
Immigration, Passports and Visas.

For the reasons stated in the
preamble, the Department of State
amends 22 CFR part 41 to read as
follows:

PART 41—[AMENDED]

m 1. The authority citation for Part 41
continues to read as follows:

Authority: 8 U.S.C. 1104; Pub. L. 105-277,
112 Stat. 2681-795 through 2681-801; 8
U.S.C. 1185 note (section 7209 of Pub. L.
108-458, as amended by section 546 of Pub.
L. 109-295).

m 2. Section 41.22 is amended by
revising paragraphs (a) and (b) to read
as follows:

§41.22 Officials of foreign governments.

(a) Criteria for classification of foreign
government officials. (1) An alien is
classifiable A—1 or A-2 under INA
section 101(a)(15)(A) (i) or (ii) if the
principal alien:

(i) Has been accredited by a foreign
government recognized de jure by the
United States;

(ii) Intends to engage solely in official
activities for that foreign government
while in the United States; and

(iii) Has been accepted by the
President, the Secretary of State, or a
consular officer acting on behalf of the
Secretary of State.

(2) A member of the immediate family
of a principal alien is classifiable A—1 or
A-2 under INA section 101(a)(15)(A)(i)
or (ii) if the principal alien is so
classified.

(b) Classification under INA section
101(a)(15)(A). An alien entitled to
classification under INA section

101(a)(15)(A) shall be classified under
this section even if eligible for another
nonimmigrant classification. An
exception may be made where an
immediate family member classifiable
as A—1 or A-2 under paragraph (a)(2) of
this section is also independently
classifiable as a principal under INA
section 101(a)(15)(G)(), (ii), (iii), or (iv).

* * * * *

m 3. Section 41.24 is amended by
revising paragraph (b) to read as follows:

§41.24 International organization aliens.

* * * * *

(b) Aliens coming to international
organizations. (1) An alien is classifiable
under INA 101(a)(15)(G) if the consular
officer is satisfied that the alien is
within one of the classes described in
that section and seeks to enter or transit
the United States in pursuance of
official duties. If the purpose of the
entry or transit is other than pursuance
of official duties, the alien is not
classifiable under INA section
101(a)(15)(G).

(2) An alien applying for a visa under
the provisions of INA section
101(a)(15)(G) may not be refused solely
on the grounds that the applicant is not
a national of the country whose
government the applicant represents.

(3) An alien seeking to enter the
United States as a foreign government
representative to an international
organization, who is also proceeding to
the United States on official business as
a foreign government official within the
meaning of INA section 101(a)(15)(A),
shall be issued a visa under that section,
if otherwise qualified.

(4) An alien not classified under INA
section 101(a)(15)(A) but entitled to
classification under INA section
101(a)(15)(G) shall be classified under
the latter section, even if also eligible for
another nonimmigrant classification. An
alien classified under INA section
101(a)(15)(G) as an immediate family
member of a principal alien classifiable
G-1 or G-2, G-3 or G—4, may continue
to be so classified even if he or she
obtains employment subsequent to his
or her initial entry into the United
States that would allow classification
under INA section 101(a)(15)(A). Such
alien shall not be classified in a category
other than A or G, even if also eligible
for another nonimmigrant classification.
* * * * *

Dated: May 2, 2013.
Janice L. Jacobs,

Assistant Secretary for Consular Affairs,
Department of State.

[FR Doc. 2013-13315 Filed 6—4-13; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2013-0402]

RIN 1625-AA08

Special Local Regulations for Marine
Events, Pleasantville Aquatics 15th
Annual 5K Open Water Swim,
Intracoastal Waterway; Atlantic City,
NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the Intracoastal Waterway in Atlantic
City, NJ. This special local regulation
will restrict vessel traffic on a portion of
the Intracoastal Waterway from
operating while a swim event is taking
place. This special local regulation is
necessary to protect the swimmers from
the hazards associated with passing
vessel traffic.

DATES: This rule will be effective from
9 a.m. until 12 noon on June 9, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0402]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant Corrina
Ott, Chief Waterways Management,
Sector Delaware Bay, Coast Guard;
telephone (215) 271-4902, email
corrina.ott@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking
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A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to
provide for the safety of life and
property in the navigable water. In
addition, publishing an NPRM is
impracticable given that the final details
for this event were not received by the
Coast Guard with sufficient time for a
notice and comment period to run
before the start of the event. Thus,
delaying this rule to wait for a notice
and comment period to run would be
impracticable and would be contrary to
the public interest by inhibiting the
Coast Guard’s ability to protect the
swimmers from the hazards associated
with maritime traffic.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph, a
30 day notice period would be
impracticable and contrary to the public
interest.

B. Basis and Purpose

On June 9, 2013, swimmers will be in
the waters of the Intracoastal Waterway
for the Pleasantville Aquatics 15th
Annual 5K Open Water Swim. The
Captain of the Port, Sector Delaware
Bay, has determined that this rule is
necessary to ensure safety of life on the
navigable waters of the United States
during the open water swim.

C. Discussion of Rule

On June 9, 2013, Pleasantville
Aquatics will host a 5K swimming race
between Albany Avenue and Dorset
Avenue bridges. The race will be
conducted in two waves beginning at 9
a.m. A shorter 2K race will also be
conducted in two waves beginning at 11
a.m.

To mitigate the risks associated with
the swim race, the Captain of the Port,
Sector Delaware Bay has established a
special local regulation in the vicinity of
the swim sites. The regulated area will

encompass all waters shoreline to
shoreline starting at 39° 20" 31” N, 74°
28"41” W North to 39° 21’ 52” N, 74°
26" 48” W East to 39° 21" 51” N, 74° 26’
43” W South to 39° 20" 30” N, 74° 28’
40” W West to 39° 20" 31” N, 74° 28" 41”
W. The regulated area will be effective
and enforced from 9 a.m. to 12 p.m. on
June 9, 2013.

Entry into, transiting, or anchoring
within the regulated area is prohibited
unless authorized by the Captain of the
Port, Sector Delaware Bay, or her
representative. The Captain of the Port,
Sector Delaware Bay, or her
representative may be contacted via
VHF channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
vessel traffic from operating within the
safety zone on the navigable waters of
the Intracoastal Waterway, Atlantic City,
N7J, the effect of this regulation will not
be significant due to the limited
duration that the safety zone will be in
effect. The enforcement window will be
for three hours. The race has been
conducted in years past, as this is the
15th annual event, therefore, mariners
should expect this event to occur.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in

a portion of the Intracoastal Waterway
between 9 a.m. and 12 p.m. on June 9,
2013.

This regulation will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will only
be enforced for a short period of time.

In addition, this is an annual event that
mariners who frequently navigate these
waters are familiar with. In the event
that this special local regulation affects
shipping, commercial vessels may
request permission from the Captain of
the Port, Sector Delaware Bay, to transit
through regulated area. The Coast Guard
will give notice to the public via a
Broadcast to Mariners that the
regulation is in effect.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
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person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not

consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone for a
duration of less than one week in order
to ensure the safety of swimmers. This
rule is categorically excluded, under
figure 2—1, paragraph 34(h), of the
Instruction because it involves the
establishment of a special local
regulation. An environmental analysis
checklist and a categorical exclusion
determination are not required. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add temporary § 100.35T05-0402,
to read as follows:

§100.35T05-0402 Special Local
Regulations for Marine Events, Pleasantville
Aquatics 15th Annual 5K Open Water Swim,
Intracoastal Waterway; Atlantic City, NJ.

(a) Location. The regulated area will
encompass all waters shoreline to
shoreline starting at 39°20’31” N,
74°28’41” W North to 39°21’52” N,
74°26’48” W East to 39°21°51” N,
74°26’43” W South to 39°20’30” N,
74°28’40” W West to 39°20°31” N,
74°28’41” W.

(b) Enforcement period. This rule will
be enforced from 9 a.m. until 12 noon
on June 9, 2013.

(c) Regulations. All persons are
required to comply with the general
regulations governing special local
regulations in 33 CFR part 100.

(1) No person or vessel may approach
or remain within 100 yards of any

swimmer or safety craft within the
regulated area during the enforcement
period of this regulation unless they are
officially participating in the 15th
Annual 5K Open Water Swim event or
are otherwise authorized by the Captain
of the Port Sector Delaware Bay or her
Designated on scene Patrol Commander.

(2) The Coast Guard Patrol
Commander may forbid and control the
movement of all vessels in the regulated
area(s). When hailed or signaled by an
official patrol vessel, a vessel in these
areas shall immediately comply with
the directions given. Failure to do so
may result in expulsion from the area,
citation for failure to comply, or both.

(3) The Coast Guard Patrol
Commander may delay, modify, or
terminate the event, at any time if it is
deemed necessary for the protection of
life or property.

(4) Only event sponsor designated
participants and official patrol vessels
are allowed to enter the regulated area.

(5) Spectators are allowed inside the
regulated area only if they remain
within a designated spectator area.
Spectators may contact the Coast Guard
Patrol Commander to request
permission to pass through the
regulated area. If permission is granted,
spectators must pass directly through
the regulated area at safe speed and
without loitering.

(6) To seek permission to transit the
regulated area, the Captain of the Port or
her representative can be contacted via
Sector Delaware Bay Command Center
(215) 271—4940 or via VHF radio on
channel 16.

(7) This section applies to all vessels
wishing to transit through the regulated
area except vessels that are engaged in
the following operations:

(i) Enforcing laws;

(i) Servicing aids to navigation, and

(iii) Emergency response vessels.

(8) Each person and vessel in the
regulated area shall obey any direction
or order of the Captain of the Port;

(9) The Captain of the Port may take
possession and control of any vessel in
the regulated area;

(10) The Captain of the Port may
remove any person, vessel, article, or
thing from the regulated area;

(11) No person may board, or take or
place any article or thing on board, any
vessel in the regulated area without the
permission of the Captain of the Port;
and

(12) No person may take or place any
article or thing upon any waterfront
facility in the regulated area without the
permission of the Captain of the Port.

(d) Definitions. The Captain of the
Port means the Commanding Officer of
Sector Delaware Bay and the “on-scene
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representative” of the Captain of the
Port, Sector Delaware Bay is any Coast
Guard commissioned warrant or petty
officer who has been authorized by the
Captain of the Port to act on her behalf.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the regulated by Federal,
State, and local agencies.

Dated: May 20, 2013.
K. Moore,

Captain, U.S. Coast Guard, Captain of the
Port Sector Delaware Bay.

[FR Doc. 2013-13282 Filed 6—4-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2013-0268]
RIN 1625-AA00

Safety Zone; Great Western Tube
Float; Colorado River; Parker, AZ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the Colorado
River in Parker, Arizona for the Great
Western Tube Float on June 8, 2013.
This temporary safety zone is necessary
to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
vessels are prohibited from entering
into, transiting through or anchoring
within this safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: This rule is effective from 8:30
a.m. to 3 p.m. on June 8, 2013.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0268]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

email Lieutenant John Bannon,
Waterways Management, U.S. Coast
Guard Sector San Diego; telephone (619)
278-7261, email
John.E.Bannon@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
publishing an NPRM would have been
impracticable. The permit application
was not received with enough time
available to publish an NPRM. The
event is scheduled to take place, and as
such, immediate action is necessary to
ensure the safety of vessels, spectators,
participants, and others in the vicinity
of the marine event on the dates and
times this rule will be in effect.

Under 5 U.S.C. 553(d)(3), for the same
reasons mentioned above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be impracticable and contrary to
the public interest, since immediate
action is needed to ensure public safety.

B. Basis and Purpose

The legal basis for this temporary rule
is the Ports and Waterways Safety Act,
which authorizes the Coast Guard to
establish safety zones (33 U.S.C.
sections 1221 et seq.). The Parker Area
Chamber of Commerce is sponsoring the
Great Western Tube Float, which is held
on the navigable waters of the Colorado
River in Parker, AZ. This temporary
safety zone is necessary to provide for
the safety of the participants, crew,
spectators, sponsor vessels, and other
vessels and users of the waterway. This
event involves people floating down the

river on inflatable rafts, inner tubes and
floating platforms. The size of vessels
used will vary in length. Approximately
5,000 people are expected to participate
in this event. The sponsor will provide
16 patrol and rescue boats to help
facilitate the event and ensure public
safety.

C. Discussion of the Final Rule

The Coast Guard is establishing a
safety zone that will be enforced from
8:30 a.m. to 3 p.m. on June 8, 2013. The
limits of the safety zone will include all
navigable waters of the Colorado River
from La Paz County Park to the Blue
Water Resort & Casino. The safety zone
is necessary to provide for the safety of
participants, crew, rescue personnel,
and other users of the waterway.
Persons and vessels will be prohibited
from entering into, transiting through, or
anchoring within the safety zone unless
authorized by the Captain of the Port, or
his designated representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This determination is based on
the size and location of the safety zone.
The safety zone will encompass the
entire width of the river from La Paz
County Park to the Blue Water Resort &
Casino. However, vessels may transit
through the safety zone if they request
and receive permission from the Captain
of the Port or his designated
representative.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
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with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the impacted portion of the Colorado
River between 8:30 a.m. and 3 p.m. on
June 8, 2013.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
safety zone would apply to the entire
width of the river, traffic would be
allowed to pass through the zone with
the permission of the Coast Guard patrol
commander. Before the effective period,
the Coast Guard will publish a Local
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a temporary safety zone.
This rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11-562 to read as
follows:

§165.T11-562 Safety zone; Great Western
Tube Float; Parker, AZ.

(a) Location. This temporary safety
zone includes the waters of the
Colorado River between La Paz County
Park to the Blue Water Resort & Casino
and the width of the river in Parker, AZ.

(b) Enforcement Period. This section
will be enforced from 8:30 a.m. to 3 p.m.
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on June 8, 2013. Before the effective
period, the Coast Guard will publish a
Local Notice to Mariners. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and his designated representative
will announce that fact via Broadcast
Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
Designated representative, means any
commissioned, warrant, or petty officer
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, and
local, state, and federal law enforcement
vessels who have been authorized to act
on the behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative.

(2) Mariners can request permission to
transit through the safety zone from the
Patrol Commander. The Patrol
Commander can be contacted on VHF—
FM channels 16 and 23.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: May 17, 2013.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2013-13283 Filed 6—4—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Parts 212, 214, 215, 222, 228,
241, 251, 254, and 292

RIN 0596—-AB45

Postdecisional Administrative Review
Process for Occupancy or Use of
National Forest System Lands and
Resources

AGENCY: USDA, Forest Service.
ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture (Department) is issuing
this final rule to update, rename, and
relocate the administrative appeal
regulations governing occupancy or use

of National Forest System (NFS) lands
and resources. The appeal process for
decisions related to occupancy or use of
NFS lands and resources has remained
substantially unchanged since 1989.
This final rule simplifies the appeal
process, shortens the appeal period, and
reduces the cost of appeal while still
providing a fair and deliberate
procedure by which eligible individuals
and entities may obtain administrative
review of certain types of Forest Service
(Agency) decisions affecting their
occupancy or use of NFS lands and
resources. The final rule also moves the
provision entitled “Mediation of Term
Grazing Permit Disputes” to a more
appropriate location in the range
management regulations. Finally,
conforming technical revisions to other
parts of the Code of Federal Regulations
(CFR) affected by this final rule are
being made.

DATES: This rule is effective June 5,
2013.

FOR FURTHER INFORMATION CONTACT: Deb
Beighley, Assistant Director, Appeals
and Litigation, Ecosystem Management
Coordination Staff, 202—-205-1277, or
Mike McGee, Appeals Specialist,
Ecosystem Management Coordination
Staff, 202—205-1323.

SUPPLEMENTARY INFORMATION:

Background and Need for the Final
Rule

On January 23, 1989, the Department
adopted an administrative appeal rule at
36 CFR part 251, subpart G (54 FR 3362)
(251 Appeal Rule). The 251 Appeal Rule
sets procedures for holders of or, in
some cases, applicants for a written
authorization to occupy and use NFS
lands and resources to appeal certain
Forest Service decisions with regard to
the issuance, approval, or
administration of the written
instrument. The 251 Appeal Rule
establishes who may appeal, the kinds
of decisions that can and cannot be
appealed, the responsibilities of parties
to the appeal, and the various
timeframes that govern the conduct of
an appeal. The appeal procedures vary
depending on whether the decision
subject to appeal was made by a District
Ranger, Forest or Grassland Supervisor,
Regional Forester, or the Chief. Except
for the addition of a section governing
mediation of term grazing permit
disputes in 1999, the 251 Appeal Rule
has changed little since its adoption in
1989.

As a result of technological advances,
communications improvements, and the
Agency'’s experience administering the
251 Appeal Rule for more than 20 years,
the Forest Service identified several

modifications to simplify the appeal
process, shorten the appeal time period,
and achieve cost savings. This final rule
relocates the 251 Appeal Rule to a new
part 214 entitled, “Postdecisional
Administrative Review Process for
Occupancy or Use of National Forest
System Lands and Resources,” and
reserves 36 CFR part 251, subpart C. In
addition, the final rule makes minor,
nonsubstantive changes to 36 CFR part
251, subpart B, for clarity and to
distinguish terms in that subpart from
part 214. This final rule also moves the
provision governing mediation of term
grazing permit disputes to a new
subpart B under the range management
regulations found at 36 CFR part 222,
since mediation is unique to the range
management program and is not part of
the administrative review process under
the 251 Appeal Rule.

Public Involvement and Changes Made
in Response to Public Comments

Proposed part 214 was published in
the Federal Register on October 11,
2011 (76 FR 62694). The 60-day public
comment period ended December 12,
2011. The Forest Service received
comments from 43 respondents. The
Agency analyzed the comments and
considered them in developing the final
rule.

Following is a summary of the
comments and the Agency’s response.
The responses to the public comments
are divided between general comments
and those that involve specific sections
of the proposed rule.

General Comments

Comment: One respondent expressed
concern about the lack of public notice
provided by the Forest Service regarding
the change in the 251 Appeal Rule and
noted that publication in the Federal
Register is the bare minimum
requirement to be met in public
notification procedures and that the
Agency should have sent letters to all
interested parties and circulated notice
broadly.

Response: The Administrative
Procedure Act (5 U.S.C. 553(b)) specifies
publication in the Federal Register as
the required means of providing public
notice of proposed rules. The exception
is for rules that name particular persons,
who must be personally served or
provided actual notice of the proposed
rule. This exception does not apply to
proposed part 214, which does not
name any particular persons. In
addition to publishing the proposed rule
in the Federal Register, the Agency sent
a letter to 25 national organizations
representing holders of all types of
written authorizations covered by the
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proposed rule. The letter asked the
organizations to share information
regarding publication of the proposed
rule with their constituencies.

Comment: One respondent suggested
the Forest Service change the 251
Appeal Rule to mirror the appeal
procedures of the Department’s National
Appeals Division or the U.S.
Department of the Interior (DOI), Office
of Hearings and Appeals. A second
respondent supported these alternatives
and added the Interior Board of Land
Appeals procedures as another example
of a preferred approach. Another
respondent suggested that the Forest
Service eliminate the 251 Appeal Rule
and replace it with review procedures
similar to those used by other agencies
in the Department.

Response: The Forest Service’s intent
is and always has been to have an
informal administrative appeals process
for occupancy or use of NFS lands and
resources. The Agency’s belief that a
formal administrative appeals process is
not appropriate in this context has
remained unchanged since the process
was established in 1988. At that time,
the Agency stated that establishing an
independent board to rule on
administrative appeals might appear to
be attractive from the standpoint of
obtaining more objective decisions.
However, these boards require highly
structured, formalized rules of
procedure which complicate, rather
than simplify, the appeals process.
Complex administrative procedures are
not in the best interest of appellants
who lack the resources to hire legal
representation.

Comment: One respondent noted that
the proposed rule simplifies the appeal
process, shortens the appeal period, and
reduces the cost of appeal only for the
Forest Service, not appellants. Another
respondent commented that under the
proposed rule, appellants would bear
most of the burden resulting from
shorter timeframes, and that the
proposed process would be more
complicated and expensive. Another
respondent noted that to justify the need
for streamlined procedures, the Agency
should review the appeals database,
ascertain the number of administrative
appeals filed under the 251 Appeal
Rule, and reconsider whether and to
what extent streamlined procedures are
necessary. This respondent stated that
the Agency should explain why the 251
Appeal Rule presents a significant
administrative burden and should
balance that burden against the interests
of special use permit holders. One
respondent commended the proposed
rule, noting that in many instances it
would provide cost savings, more

clearly establish timelines, and clarify
agency discretion.

Response: The administrative review
process in part 214 is not more
complicated and expensive than the
administrative review process in the 251
Appeal Rule. One of the most common
complaints regarding the 251 Appeal
Rule is that it is confusing and that it
takes too long to process an appeal. The
Department believes part 214 improves
significantly upon the 251 Appeal Rule
by providing greater clarity and
reducing timeframes.

Comment: One respondent
organization noted that it attempts to
work collaboratively where possible to
resolve issues arising out of Federal
land management decisions without
filing an administrative appeal, but that
at times an administrative appeal is the
only option remaining to address
decisions that adversely affect the
respondent’s members.

Response: This comment is beyond
the scope of this rulemaking to the
extent the comment addresses appeal of
decisions by organizations on behalf of
their members. Organizations do not
have standing to appeal on behalf of
their members under part 214.

The Forest Service first promulgated
administrative appeal procedures in
1936 in recognition of the need to
provide an administrative process for
disputing Agency decisions. Part 214
encourages informal dispute resolution.
Section 214.6(b) in the final rule
requires the Responsible Official to
notify the affected holder, operator, or
solicited applicant of the opportunity to
meet to discuss an appealable decision
and, where applicable, inform term
grazing permit holders of the
opportunity to request mediation.

Comment: One respondent
commented that annual grazing
allotment meetings between the Forest
Service and grazing permittees should
be open to the public and that the
proposed rule should be revised to
reflect this move towards greater
transparency and support for public
involvement in agency decision-making.

Another respondent noted that
American citizens have a vested interest
in management decisions affecting
Federal lands, expressed concern about
livestock grazing decisions, and stated
that the Forest Service delayed adopting
a grazing mediation regulation until 7
years after enactment of the governing
law. Another respondent noted that the
Agricultural Credit Act (ACA) grants a
right to mediation to all livestock
producers and others adversely affected
by a Forest Service grazing decision and
that the ACA does not limit mediation

to decisions involving cancellation of a
grazing permit.

Response: These comments are
beyond the scope of this rulemaking, as
they address administration of grazing
permits and mediation of grazing permit
decisions, rather than administrative
appeal of decisions pertaining to grazing
permits. The proposed part 214 rule did
not make changes to the provisions
governing mediation of term grazing
permit disputes. Rather, proposed part
214 moved the mediation provisions
from the 251 Appeal Rule to part 222,
governing livestock grazing, since the
mediation provisions relate only to
mediation of term grazing permit
disputes, not to appeals of written
authorizations.

The issue of whether decisions other
than cancellation of term grazing
permits should be subject to mediation
was raised in comments on the
proposed mediation regulations. The
Federal Register notice for the final
mediation regulations contains a
thorough explanation of why certain
grazing permit decisions were made
subject to mediation and why others
were not (64 FR 37843-37844 (July 14,
1999)).

Comment: Several respondents
suggested abandoning a two-track
appeals process, one for decisions
implementing a land management plan
and one for decisions affecting a written
authorization. One of these respondents
recommended consistency with the
Bureau of Land Management’s (BLM)
administrative appeal process. Another
respondent noted that all Americans
have equal stakes in the management of
Federal lands. Another respondent
noted that the proposed changes to the
251 Appeal Rule develop a more
streamlined private administrative
appeal process, with the public unable
to participate in any way other than to
learn about the process and results
through potential access to the appeal
record via the Freedom of Information
Act. Another respondent stated that the
dual-track process was wasteful and
unneccessary and the Forest Service
should treat all parties that are
interested in participating alike.
Another respondent noted that under
the 251 Appeal Rule, permit holders
affected by a decision have an appeal
process that is closed to participation by
other interested parties. One respondent
stated that the proposed part 214 appeal
process should remain open and
deliberate and should be used to
address disputes that arise in the day-
to-day management of NFS lands.

Two respondents commented that the
Appeals Reform Act requires the Forest
Service to provide for administrative
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appeal of all decisions implementing a
land management plan and that the
proposed 214 rule will preclude appeal
of many of these decisions. One of these
respondents also contended that
proposed part 214 is inconsistent with
the ACA.

One respondent stated that proposed
part 214 does not provide for
independent review and noted that
there is an implicit, if not explicit,
conflict in the Agency acting as the
arbiter of its own decisions. Another
respondent stated that the 251 Appeal
Rule has long perpetuated an unfair
appeal process in which the Forest
Service employees who helped develop
a decision also review it. One
respondent stated that many of the
revisions in the proposed rule favor the
Forest Service and do not provide a
“fair and deliberate process” for
appellants.

Response: Prior to adoption of the 251
Appeal Rule, the Agency had one
appeals process for both decisions
implementing a land management plan
and decisions pertaining to written
authorizations. In 1989, the Agency
established separate appeal procedures
for these two types of decisions,
primarily because of the disparity in
terms of their scope and the procedures
that are appropriate for administrative
review. Given these differences, it is
more efficient and effective to have
separate appeals procedures for these
two types of decisions.

Forest Service decisions
implementing a land management plan
affect the public in general. Therefore, it
is appropriate for the administrative
appeal process for these decisions to be
open to the public and for the appeal
procedures to provide for public
participation. Accordingly, notice of an
appealable decision implementing a
land management plan is given in a
newspaper of record.

In contrast, once a decision has been
made to authorize a particular land use,
subsequent Forest Service decisions
involving the associated written
authorization uniquely affect the holder,
operator, or solicited applicants.
Consequently, it is appropriate for the
administrative appeal process for these
decisions to be available only to the
holder, operator, or solicited applicants
and for the appeal procedures to
provide for that level of participation.
Notice of an appealable decision
involving a written authorization is
therefore given to the affected holder,
operator, or solicited applicants.

Part 214 does not preclude appeal of
decisions implementing land
management plans. Rather, part 214
does not provide for appeal of these

decisions because appeal of these
decisions is provided for under another
part.

Part 214 is not inconsistent with the
ACA with respect to mediation of term
grazing permit disputes. Part 214 does
not make any substantive changes to the
mediation provisions in the 251 Appeal
Rule. Part 214 merely moves these
provisions to 36 CFR part 222, which
governs livestock grazing.

The Department believes that part 214
provides a fair administrative appeals
process for appellants. Part 214 remains
an informal process. There is no trial
under these procedures. For this kind of
informal administrative process, the
decisionmaker is not a judge, but rather
a higher-level agency line officer. Like
the 251 Appeal Rule, part 214 provides
for review of appealable decisions by an
Agency official who is one level above
the decision-maker. This procedure
prevents bias and conflicts of interest.

The Department believes that the
streamlining in part 214 will benefit
both the Forest Service and appellants,
as the efficiencies will expedite the
appeals process and make it less costly,
both in terms of resources expended and
the time it takes for both the Agency and
appellants to know the outcome.

Comments Related to Specific Sections
of the Proposed Rule

214.2—Definitions

Comment: Several respondents stated
that Responsible Officials, Appeal
Deciding Officers, and Discretionary
Reviewing Officers should be line
officers according to the corresponding
definitions for “Deciding Officer” and
“Reviewing Officer” in 36 CFR 251.81.

Response: The Department agrees and
in the final rule has replaced the word
“employee” with the phrase “line
officer” in the definitions for
“Responsible Official” and “Appeal
Deciding Officer.” The Department has
made corresponding changes to the
definitions for “Appeal Deciding
Officer” in 36 CFR 215.2. In the
definition for ‘Discretionary Reviewing
Officer” in the final rule, with respect
to USDA, the Department has replaced
the term “employee” with the term
“official,” and with respect to the Forest
Service, the Department has replaced
the term “employee” with the term
“line officer.”

Comment: One respondent stated that
the definition for “revocation” in the
proposed rule applies to a written
authorization, other than a term grazing
permit or an instrument for the disposal
of mineral materials; that “‘suspension”
is defined as a temporary revocation of
a written authorization, including term

grazing permits, and therefore the two
definitions appear to be in conflict.

Response: The definitions for
“revocation” and “suspension” in part
214 are not contradictory. “Revocation”
is defined as “the cessation, in whole or
in part, of a written authorization, other
than a grazing permit or an instrument
for the disposal of mineral materials, by
a Responsible Official before the end of
the specified period of occupancy or
use.” “Cancellation” is defined as ““the
invalidation, in whole or in part, of a
term grazing permit or an instrument for
the disposal of mineral materials.”” The
terms “revocation” and ‘““‘cancellation”
are defined separately because in
existing regulations the term
“revocation” applies to written
authorizations other than a grazing
permit or an instrument for the disposal
of mineral materials, whereas the term
“cancellation” applies to term grazing
permits and instruments for the disposal
of mineral materials. “Suspension” is
defined as “‘a temporary revocation or
cancellation of a written authorization.”
Thus, the term “suspension” applies to
written authorizations other than a
grazing permit or an instrument for the
disposal of mineral materials, which are
subject to revocation, and term grazing
permits and instruments for the disposal
of mineral materials, which are subject
to cancellation.

214.3—Parties to an Appeal

Comment: Several respondents
commented that this provision is
discriminatory because it excludes those
who are not holders, operators, or
solicited applicants from the
administrative appeal process. In
particular, one respondent noted that
this limitation allows those who are not
holders, operators, or solicited
applicants to ignore the administrative
appeal process and file suit directly in
Federal district court. Another
respondent indicated that there was no
basis for treating holders, operators, and
solicited applicants differently from
other parties. Another respondent
wanted the Agency to ensure that the
administrative appeal process was open
to other members of the public who
have different, but still significant
interests, and who should have standing
to appeal decisions that would harm
these interests. This respondent noted
that these parties might have recourse
under 36 CFR part 215, but that the
regulations were not clear in this regard.
Another respondent stated that limiting
appeal under part 214 to the private
entity that holds a grazing permit and
the Forest Service official who makes
decisions regarding that permit is
legally and socially indefensible.
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One respondent noted that this
proposed section is especially
commendable and noted that on several
occasions, interest groups were allowed
to appeal under the 251 Appeal Rule
based on the unclear language of
§251.86.

One respondent asked whether a
decision may be appealed only by the
holder whose permit is the subject of
that decision, or whether another permit
holder could appeal the decision if it
impairs that holder’s interests, even if
the holder whose permit is the subject
of the decision does not appeal.

Response: Like § 251.86 in the 251
Appeal Rule, § 214.3 in part 214 limits
parties to an appeal to holders,
operators, solicited applicants,
intervenors, and the Responsible
Official. These comments are therefore
beyond the scope of this rulemaking.

In 1989, the Agency established
separate appeal procedures for decisions
implementing a land management plan
and decisions pertaining to written
authorizations, primarily because of the
disparity in terms of their scope and the
procedures that are appropriate for
administrative review. Given these
differences, it is more efficient and
effective to have separate appeals
procedures for these two types of
decisions.

Forest Service decisions
implementing a land management plan
affect the public generally. Therefore, it
is appropriate for the administrative
appeal process for these decisions to be
open to the public and for the appeal
procedures to provide for public
participation.

In contrast, Forest Service decisions
involving a written authorization
concern the holder’s, operator’s, or
solicited applicants’ use, rather than the
land management decision to authorize
the use. Consequently, it is appropriate
for the administrative appeal process for
these decisions to be available only to
the holder, operator, or solicited
applicants and for the appeal
procedures to provide for that level of
participation.

Part 214 does not preclude appeal of
decisions implementing land
management plans. Rather, part 214
does not provide for appeal of these
decisions because appeal of these
decisions is provided under another
part.

A permit holder who claims an
interest relating to a decision regarding
another holder’s permit may not appeal
that decision under part 214, even if the
other holder does not appeal. However,
the permit holder who claims an
interest relating to the decision may
request to intervene per § 214.11 in the

final rule in an appeal filed by the other
permit holder. To clarify this intent, the
Department has revised § 214.3, Parties
to an Appeal, in the final rule to read:
“Parties to an appeal under this part are
limited to the holder, operator, or
solicited applicants who are directly
affected by an appealable decision,
intervenors, and the Responsible
Official.”

214.4—Decisions That Are Appealable

Comment: Several respondents
objected to the list of decisions that are
appealable. In particular, one
respondent noted that the narrow and
self-serving restriction on the type of
decisions that are appealable is not in
the best interests of the American
people who use and enjoy NFS lands.
Another respondent stated that the
limited list makes it appear as if the
Forest Service wants to avoid dealing
with disputes involving day-to-day
management of grazing on NFS lands.
One respondent stated that the approach
taken on appealable decisions in the
proposed rule would ensure more, not
less, litigation. One respondent stated
that the very restrictive list of decisions
that are appealable under the proposed
rule would make the appeal process
under part 214 almost meaningless.
Another respondent noted that the
simplest approach would be to provide
that all Forest Service decisions are
appealable unless Federal law precludes
it. Three respondents commented that
the proposed rule should state which
decisions are not appealable and allow
appeal of all other decisions. One
respondent commented that the Forest
Service needs to return to the approach
in the 251 Appeal Rule, which
enumerates 15 types of decisions that
are not appealable and allows appeal of
the remainder, or expand the list of
decisions that are appealable in the
proposed rule.

One respondent commented that like
the 251 Appeal Rule, part 214 should
allow appeal of permit administration
decisions generally, including decisions
about ski area master development
plans and project proposals.

Several respondents commented that
part 214 should include acceptance of
an operating plan as an appealable
decision so that holders of a special use
authorization can challenge any
operating plan requirements that may be
unreasonable or impracticable. One of
these respondents noted in proposed
§214.4(c)(1) that the use of the word
“acceptance” in the phrase,
“modification, suspension, or
revocation of a special use
authorization, other than acceptance of
an operating plan,” was unclear and if

the word “‘acceptance” was removed
from this phrase, an operating plan
could never be appealed.

Response: Based on technological
advances, communications
improvements, and the Agency’s
experience administering the 251
Appeal Rule for more than 20 years, the
Forest Service identified several
modifications that would simplify the
appeal process and achieve cost savings,
including clarifying the types of
decisions that are appealable. When
§ 214.4 is read together with § 214.5,
part 214 provides that a decision is not
appealable unless it is expressly set
forth in § 214.4. As a result, the list of
appealable decisions in § 214.4 is
considerably more extensive than the
list of appealable decisions in § 251.82.
Enumerating all types of appealable
decisions will minimize potential
confusion regarding whether a decision
is appealable.

Section 214.4 is subdivided by the
type of written authorization. Paragraph
(a) lists four types of appealable
decisions involving the administration
of livestock grazing; paragraph (b) lists
nine types of appealable decisions
involving the administration of mineral
exploration and development activities;
paragraph (c) lists five types of
appealable decisions involving the
administration of special uses; and
paragraph (d) lists one additional type
of appealable decisions associated with
other land uses. The contents of these
lists reflect the types of decisions that
are typically appealed by existing
holders, operators, and solicited
applicants and the Agency’s intent
regarding the types of decisions for
which an appeal right should be
granted.

Acceptance of a ski area master
development plan should not be
appealable because it does not
constitute approval to construct new
facilities. Rather, proposals for specific
projects, including those implementing
a ski area master development plan, are
analyzed pursuant to applicable
environmental law and, if appropriate,
approved by the Forest Service. A
decision regarding a proposed project
would be subject to administrative
review under another part rather than
under part 214.

Acceptance of an operating plan is not
included in the list of appealable
decisions because an operating plan is
not a decision document and does not
permanently modify a special use
authorization. Rather, an operating plan
merely implements a prior management
decision that is subject to administrative
review under another part and provides
direction for the upcoming operating
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season. To the extent feasible, operating
plans should be developed in
consultation with the Responsible
Official. The phrase, “other than
acceptance of an operating plan,”
follows the phrase, “modification,
suspension, or revocation of a special
use authorization” in § 214.4(c)(1)
because the Agency wants to make clear
that acceptance of an operating plan,
which is not appealable, does not
constitute modification of a special use
authorization, which is appealable.

Comment: One respongent stated that
it is unclear whether land use fee
determinations based on the Cabin User
Fee Fairness Act (CUFFA) or S. 1906,
introduced on November 18, 2011, in
the 112th Congress, 1st session, would
be appealable under part 214. Another
respondent commented that CUFFA-
based land use fee determinations and
land use fee determinations under any
future fee system for recreation
residence permits should be appealable
under part 214.

Response: It is not appropriate for the
Department to address appealability of
land use fee determinations under S.
1906 because that bill has not become
law.

Land use fee determinations based on
CUFFA are appealable under
§214.4(c)(3) of the final rule, which
includes in the list of appealable
decisions:

Implementation of new land use fees for a
special use authorization, other than:

(i) Revision or replacement of a land use
fee system or schedule that is implemented
through public notice and comment; and

(ii) Annual land use fee adjustments based
on an inflation factor that are calculated
under an established fee system or schedule
in accordance with the terms and conditions
of a written authorization; . . .

Land use fee determinations based on
CUFFA involve case-specific appraisals
and, as a result, do not constitute
revision or replacement of a land use fee
system or schedule or annual land use
fee adjustments based on an inflation
factor. The appealability of land use fee
determinations under future fee systems
for recreation residence permits would
depend on whether the land use fee
determinations meet either of the
exceptions in § 214.4(c)(3).

Comment: One respondent noted that
the Forest Service uses annual operating
instructions (AOIs) as a second
permitting system to supplement or
replace the allotment management plan
(AMP) in adjusting livestock grazing
rates, numbers of livestock, and seasons
of use, and that AOIs therefore
constitute an appealable permit
modification. This respondent also
commented that the Forest Service has

acquiesced with this position by treating
noncompliance with AOIs as a permit
violation. Another respondent
commented that issuance of AOIs is a
permit modification, that any reference
to AOIs in the proposed rule should be
removed, and that the proposed rule
should not preclude appeal of a
decision just because it is contained in

a document that is specifically named in
the regulation. Another respondent
commented that AOIs modify the
grazing permit and denial of a right to
appeal AOIs leaves permittees
vulnerable to abusive and punitive
measures without any avenue of relief
and establishes a dictatorial process for
management of livestock grazing on
NFS lands.

A respondent commented that the
proposed rule should allow appeal of
denial, modification, and maintenance
of range improvements and
determinations of unauthorized grazing
use.

One respondent recommended
moving the provisions pertaining to
AOIs to § 214.5. Another respondent
stated that the Forest Service should
make absolutely clear that AQOIs are not
appealable decisions by moving all
references to AOIs from § 214.4, which
specifies the decisions that are
appealable, to § 214.5, which
enumerates the decisions that are not
appealable.

Response: Annual operating
instructions (AQOIs) are not an
appealable decision because they are
not decision documents and do not
permanently modify a grazing permit.
Rather, AOIs merely implement prior
management decisions that are subject
to administrative review under another
regulation and provide instructions for
the upcoming grazing season. To the
extent feasible, AOIs should be
developed in cooperation with the
permittee.

Activities identified in AOIs must be
within the scope of the AMP and the
grazing permit. The annual bill for
collection identifies the number, kind,
and class of livestock authorized to
graze on an allotment and any
adjustments to season of use for that
allotment. Failure to comply with
provisions of the AMP or instructions
issued by the Responsible Official,
including the AOQ], is a violation of the
terms and conditions of a term grazing
permit.

New decisions concerning denial,
modification, and maintenance of range
improvements are not made in AQOIs.
Changes in allocation of maintenance
responsibilities for range improvements
are modifications of term grazing
permits and are appealable decisions

under 36 CFR 214.4(a). Decisions to
suspend or cancel part or all of a term
grazing permit for unauthorized use are
also appealable under 36 CFR 214.4(a).

The statement, “Issuance of annual
operating instructions does not
constitute a permit modification and is
not an appealable decision;” is placed
in § 214.4(a)(1), which provides for
appeal of modification of a term grazing
permit, rather than § 214.5, which
enumerates the decisions that are not
appealable, to clarify that issuance of
AOIs does not constitute a permit
modification.

Comment: One respondent
commented that reductions in the
number of authorized livestock and the
authorized season of use should be
added to cancellation and suspension as
an appealable decision in § 214.4(a)(2)
relating to term grazing permits.

Response: “Cancel” and “‘suspend,”
as applied to grazing permits, are
defined in 36 CFR 222.1(b). Both terms
encompass reductions in the number of
authorized livestock and the authorized
season of use. “Cancel” means action
taken to permanently invalidate a term
grazing permit in whole or in part (36
CFR 222.1(b)(4)). “Suspend” means
temporary withholding of a term grazing
permit privilege, in whole or in part (36
CFR 222.1(b)(22)). Permanent changes
in the number of authorized livestock or
the authorized season of use are permit
modifications that are appealable under
36 CFR 214.4(a). Annual adjustments in
response to resource conditions, as
provided for in Part 2, Section 8(c), of
the term grazing permit, are not permit
modifications and are not appealable
under 36 CFR 214.4(a).

Comment: One respondent noted that
if the Forest Service were really
interested in a collaborative relationship
with the public and permit holders, the
Agency would embrace mediation and
recognize that all of its decisions should
be appealable.

Response: Regulations governing
implementation of changes to the ACA
regarding mediation were developed
through a public rulemaking process,
like the one being used to develop part
214. No changes were proposed to the
mediation provisions. Rather, the
Agency proposed moving the provisions
from the 251 Appeal Rule to the
livestock grazing regulations in 36 CFR
part 222, since the mediation provisions
do not relate to other types of written
authorizations.

Comment: One respondent stated that
the proposed rule violates the
Administrative Procedure Act, 5 U.S.C.
558(c), by denying any right of appeal
by a special use permit holder if the
permit terminates before the Agency has
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acted on a request for renewal. Two
respondents commented that successful
solicited applicants should remain
eligible to appeal the terms and
conditions in their special use
authorization. Another respondent
stated that any type of applicant for a
special use authorization should be able
to appeal the terms and conditions of
the authorization and noted that under
the proposed rule a landowner
applicant would not be able to appeal
denial or the terms and conditions of a
special use authorization granting
access to the landowner’s property,
despite the landowner’s statutory right
of access.

Response: With respect to renewal, an
appeal right is available only when an
authorization provides for renewal and
the holder requests renewal before the
authorization expires. Whether the
Agency has acted on a request for
renewal is irrelevant to a right of appeal.

The Forest Service has broad
authority to impose terms and
conditions in special use authorizations
that are necessary to protect NFS lands
and other interests (36 CFR 251.56).
With respect to access to private
property, Section 1323(a) of the Alaska
National Interest Lands Conservation
Act provides owners of non-Federal
property within the boundaries of the
NFS certain rights of access across NFS
lands. The Responsible Official may
prescribe such terms and conditions as
the official deems adequate to secure to
non-Federal property owners the
reasonable use and enjoyment of their
property (16 U.S.C. 3210(a); 36 CFR
212.6(b) and 251.110(c)). Terms and
conditions in special use authorizations
implement the Forest Service’s statutory
and regulatory authority and directives.
The Department does not believe it is
appropriate to allow any holders,
including holders of an authorization
issued in connection with exercise of a
right of access to non-Federal property,
to appeal the terms and conditions in
their authorization.

Comment: One respondent stated that
decisions and direction communicated
to permit holders should be in writing,
either hard copy or electronically.

Response: Appealable decisions must
be in writing, per § 214.4. Decisions
issued by the Appeal Deciding Officer
or Discretionary Reviewing Officer must
be in writing, per §§ 214.2 and
214.19(d). In addition, § 214.14(g)(2) has
been revised to clarify that decisions
and orders issued by the Appeal
Deciding Officer must be in writing.

214.5—Decisions That Are Not
Appealable

Comment: One respondent
commented that the proposed rule was
confusing because it intermingles a long
list of decisions that cannot be appealed
with decisions that can be appealed.
Another respondent noted that this
section should state, “Holders,
operators, and solicited applicants may
appeal any decision that is not
expressively [sic] not appealable.”

Response: Section 214.4 states that to
be appealable under part 214, a decision
must be issued by a Responsible Official
in writing and must fall into one of the
enumerated categories in that section.
The list of types of decisions that are
appealable in limited cases includes
exceptions to clarify the Agency’s
intent, such as in § 214.4(a)(1) regarding
issuance of AOIs and § 214.4(c)(1)
regarding acceptance of an operating
plan. Section 214.5 states that decisions
issued by a Responsible Official that are
not expressly set forth in § 214.4 are not
appealable. The Department believes
that these two sections are unambiguous
and need no clarification.

214.6—Election of Appeal Process

Comment. One respondent stated that
decisions that are appealable under part
214 should be appealable under part
215.

Response. This provision in the
proposed rule would allow the holder of
a written authorization who had
standing under both parts 214 and 215
to elect between the two, but not both.
On December 23, 2011, President
Obama signed into law the Consolidated
Appropriations Act, 2012, Public Law
112-74, for the U.S. Department of the
Interior and related agencies, including
the Forest Service. Section 428 of Public
Law 112-74 (Section 428) requires a
predecisional objection process for
proposed actions of the Forest Service
concerning projects and activities
implementing land management plans
and documented with a record of
decision or decision notice, in place of
a postdecisional appeal process in this
context. The Forest Service is in the
process of drafting regulations to
implement Section 428.

Since Section 428 requires a
predecisional administrative review
process, and part 214 provides for a
postdecisional administrative review
process, the two review procedures will
not run in tandem. Therefore, there is
no longer a need to provide for election
between appeal procedures for proposed
actions of the Forest Service concerning
projects and activities implementing
land management plans and

documented with a record of decision or
decision notice. Accordingly, the
Department has removed the election
provision from the final rule. The
Department has made a corresponding
change to part 215 by removing
§215.11(d).

214.7—Notice of an Appealable
Decision

Comment: One respondent stated that
publication in 2-point type in one State
newspaper, especially when this
newspaper is not online, is not adequate
notice of an appealable decision.

Response: This comment is beyond
the scope of this rulemaking, as the
comment pertains to notice of an
appealable decision provided under part
215, not part 214. Part 215 provides for
notice of an appealable decision to be
published in the applicable newspaper
of record (36 CFR 215.5(b)(2) and
215.7(b)), since appealable decisions
under part 215 pertain to projects
implementing a land management plan
and affect the public generally. Part 214
provides for notice of an appealable
decision to be given to the affected
holder, operator, or solicited applicants
in the appealable decision (36 CFR
214.6(a)), as appealable decisions under
part 214 uniquely affect the holder,
operator, or solicited applicants.

Comment: Several respondents
commented that parties other than those
who are directly affected by an
appealable decision should receive
notice. One respondent stated that the
Forest Service should not limit the
Responsible Official’s notice obligation
to the parties who are directly affected
by the decision and make it “the
responsibility of individuals or entities
who are not directly affected by the
appealable decision to obtain a copy of
the decision and to evaluate whether to
request participation as an intervenor.”
Five respondents stated that holders of
similar instruments who have made a
written request to be notified of a
specific decision should continue to
receive notice as provided under the
251 Appeal Rule. One of these
respondents noted that individuals and
small organizations do not monitor the
Federal Register or stay connected to
entities that have the mechanisms in
place to monitor these developments
regularly. Another respondent
commented that anyone who requests
notification when the Forest Service
makes an appealable decision should
receive notice.

One respondent noted that each
written appealable decision will notify
affected parties of their right to appeal,
but the Forest Service does not need to
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inform the public of affected parties’
right to appeal.

Response: The Department recognizes
the need to be open and transparent in
applying the appeals process. The
Department agrees with respondents’
concerns that it is reasonable for the
Responsible Official to notify any holder
of a similar written authorization who
has made a written request to be
notified of a specific decision and has
reinstated this requirement from the 251
Appeal Rule in § 214.6 of the final rule.

Comment: One respondent suggested
that instead of just stating the
Responsible Official’s willingness to
meet with the affected holder, operator,
or solicited applicant to discuss the
decision, the proposed rule should use
the wording from § 214.15(a) to express
the willingness of the Responsible
Official to “discuss an appeal with a
party or parties to narrow issues, agree
on facts, and explore opportunities to
resolve one or more of the issues in
dispute by means other than the
issuance of an appeal decision.”
Another respondent commented that
Responsible Officials rarely include the
right to seek informal resolution and
appeal rights in an appealable decision.
This respondent believed that
Responsible Officials do not offer an
opportunity for informal resolution
because they do not believe they are
wrong.

Response: Section 214.7 addresses the
opportunity to discuss an appealable
decision with the Responsible Official.
Notices of an appealable decision must
include a statement indicating the
Responsible Official’s willingness to
meet with the affected holder, operator,
or solicited applicants to discuss the
decision. In contrast, § 214.15(a)
addresses the opportunity to discuss
informal resolution of issues in a
pending appeal with the Responsible
Official. The wording differs in the two
sections in accordance with the context
of the discussions.

214.8—Levels of Review

Comment: One respondent noted the
proposed rule does not provide for
independent review, since the Appeal
Deciding Officer comes from the same
agency as the Responsible Official.
Another respondent suggested adding a
provision that prohibits any ex parte
contact—direct or indirect—between the
Appeal Deciding Officer and the
Responsible Official concerning an
appeal to enhance objectivity and
transparency in the appeal process and
to meet the stated objective of a “fair
and deliberate process.”

Several respondents urged the Forest
Service to retain two levels of appeal for

appealable decisions made by District
Rangers, as provided in the 251 Appeal
Rule. One of these respondents noted
that although the proposed change may
simplify and expedite the appeal
process, the proposed change also
injects a significant and unwarranted
inconsistency into the process. Another
respondent commented that the second
level of review is extremely important
and should be provided for all decisions
below the regional level. Another
respondent suggested that District
Ranger and Forest Supervisor decisions
both be appealable to the Regional
Forester. One respondent stated the
final rule should retain opportunities for
mandatory review of Forest Supervisor
decisions by regional offices.

Response: Limiting appeal to one
level responds to concerns about the
appeal process taking too long. The
Department believes the nature of
decisions relating to written
authorizations are of such specificity
and detail that two levels of review are
excessive. In addition, part 214 provides
for discretionary review by the next
higher line officer. The Department
believes by limiting appeal to one level
and providing for discretionary review
for all appeal decisions, the appeal
process is simplified and expedited.
Providing for one level of appeal for all
decisions, rather than two levels for
some and one level for others, enhances
consistency in the appeal process.
Appealable decisions of Forest
Supervisors are appealed to the
Regional Forester per § 214.7. The
review of all appeals at the level of the
Regional Forester does not necessarily
enhance expertise and efficiency in
processing 214 appeals. Therefore, at
this time, the Department is not making
this change.

214.9—Appeal Content

Comment: One respondent stated that
other than a copy of the decision being
appealed, appellants should not have to
include Forest Service documents, such
as an appraisal. This same respondent
noted that appellants should not have to
submit documents in their possession
and that referencing them should be
sufficient.

Another respondent stated that it was
a waste of paper to require submission
of the appealable decision when the
Forest Service already has it.

Response: The Department believes
that it is essential for appellants to
include any documents or other
information upon which they rely in
their appeal so that the Appeal Deciding
Officer can make a fully informed
appeal decision. This provision does not
exclude documents in the Agency’s

possession, as both appellants and the
Agency cannot be sure that the Agency
possesses documents upon which
appellants rely.

The Department agrees that requiring
submission of a copy of the decision
being appealed is unnecessary. Section
214.8(a)(2) has been revised to require
“‘a brief description of the decision
being appealed, including the name and
title of the Responsible Official and the
date of the decision.” In addition,

§ 214.8(a)(3) has been revised to require
the identification number for the written
authorization, if applicable.

Comment: Several respondents
objected to the 30-day timeframe for
filing an appeal and requested that the
45-day timeframe in the 251 Appeal
Rule be reinstated. Several respondents
stated that the timeframe should be at
least 45 days. One respondent noted
that since more information must be
submitted in an appeal under the
proposed rule than under the 251
Appeal Rule, the timeframe should be
lengthened to perhaps 60 days. One
respondent stated that if the 30-day
timeframe is retained, the Agency must
allow prospective appellants to request
an extension of the deadline. One
respondent stated that since the Forest
Service generally still mails appealable
decisions, receipt takes several days
after the date of the decision. This
respondent further stated that while the
proposed rule shortens the timeframe
for filing an appeal based on the
assumption that electronic media makes
it feasible, the proposed rule does not
impose an obligation on the Forest
Service to transmit appealable decisions
electronically. This respondent believed
this discrepancy is not only unfair but
also unworkable and is calculated to
disqualify or discourage appellants.
Another respondent stated that the
shorter appeal period in the proposed
rule is calculated to impede appellants’
exercise of appeal rights. Another
respondent expressed appreciation for
the goal of expediting the appeal
process, but stated that the proposed
timeframe for filing an appeal would be
very problematic for complex appeals,
particularly given the additional
information the Agency requires
appellants to submit under the proposed
rule. Another respondent commented
that the proposed changes to filing
deadlines and discretionary review does
not sufficiently accommodate the
procedural rights of special use permit
holders.

Response: One of the common
frustrations of appellants and the
Agency in connection with the 251
Appeal Rule for over 20 years is the
amount of time required to issue an
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appeal decision. To address this
concern, numerous changes intended to
shorten timeframes were included in the
proposed rule. One reduced the
timeframe for filing an appeal from 45
to 30 days. However, the Agency
recognizes the respondents’ concerns
that shortening the timeframe for filing
an appeal to 30 days may be
burdensome, therefore, the 45-day
timeframe is reinstated. Changes to
discretionary review do not affect
appeal rights, since discretionary review
is not an appeal right, but rather an
additional review that is conducted at
the discretion of the Forest Service.

Comment: One respondent proposed
posting a notice of all appeal periods on
the Forest Service’s Web site. Another
respondent noted that the Forest Service
does not regularly post environmental
assessments and findings of no
significant impact on the internet.

Response: The Department believes
that the Forest Service’s administrative
appeal regulations give sufficient notice
of applicable appeal periods. The
comment regarding posting of
environmental decision documents on
the internet is beyond the scope of this
rulemaking, which does not govern
appeal of these decisions.

Comment: One respondent strongly
recommended that the Forest Service
follow the example of the Interior Board
of Land Appeals (IBLA) and the Federal
court system and set a reasonable page
limit on appeals.

Response: The Department is
considering the merits of a page limit,
including the need to seek further
public input on the issue and has
decided not to establish a page limit in
part 214. at this time.

214.11—Intervention

Comment: One respondent suggested
that interested parties be able to request
notification of all livestock grazing or
mining appeals as soon as they are filed.
Another respondent stated that the
proposed rule should provide for
notifying all interested parties that an
appeal has been filed and should base
the intervention deadline upon the date
of notification, rather than within 15
days after an appeal has been filed, as
provided in § 214.11(a)(2) of the
proposed rule. This respondent noted
that Bureau of Land Management’s
(BLM’s) appeals process provides better
notice of appeals, as the process
requires appellants to serve notice of
their appeal on all parties named in the
grazing decision, including those
identified in the copies circulated list in
the decision document. This respondent
further noted that posting appeals
online is insufficient and the Agency

should notify parties of the filing of
appeals and appeal decisions.

Several respondents expressed
concern about the 15-day timeframe for
intervention in part 214 and they
requested the Agency retain the
timeframe in the 251 Appeal Rule. One
of these respondents noted that 15 days
may not be enough time to review
relevant materials and file an
intervention request, particularly if
there is a slight delay in the notification
of the appeal.

One respondent noted that limiting
the intervention process to 10 days—5
days for the appellant and Responsible
Official to file a response and 5 days for
the Appeal Deciding Officer to make a
decision on the intervention request
problematic, given that the Forest
Service makes no effort to notify the
public in a timely fashion of appeals
that have been filed.

Another respondent proposed that
interested parties be able to intervene by
claiming “an interest relating to the
subject matter of the decision being
appealed” and providing direct or
indirect evidence that their interest
could be impaired by the disposition of
the appeal.

Another respondent suggested
revising the proposed rule to state that
intervenors must have an interest
relating to the subject matter of the
decision being appealed, which may be
impaired by the disposition of the
appeal.

One respondent requested examples
of when intervention would be
appropriate outside of a competitive
offering asked if a special use permit
holder could intervene in an appeal
where issuance of a new permit
implicates recreational carrying
capacity.

Response: Appeals under part 214 are
limited to the holder, operator, or
solicited applicants who are directly
affected by an appealable decision,
intervenors, and the Responsible
Official. Intervenors are accordingly
limited to a holder, an operator, or
solicited applicants who claim an
interest relating to the subject matter of
the decision being appealed and are so
situated that disposition of the appeal
may impair that interest. Because of the
limits on who can be a party to an
appeal and intervention under part 214,
the Department believes it is
unnecessary to notify the public of
appeals that have been filed, or to allow
intervention by all those who claim an
interest relating to the subject matter of
the decision being appealed that could
be impaired by disposition of an appeal.
Per § 214.14(i), the Agency will notify
the public of final appeal decisions by

posting the decisions on the Web site of
the national forest, national grassland,
or region that issued the appealable
decision, or for Chief’s decisions, on the
Web site of the Washington Office.

The 251 Appeal Rule allows an
intervention request to be filed at any
time before the closing of the appeal
record. It is inefficient for an
intervention request to be filed after the
appeal process is underway. The
Department believes the 15-day
timeframe for requesting intervention is
sufficient, especially now that the
Department has reinstated the
requirement to notify any holder who
has made a written request to be
notified of a specific decision. The
opportunity to participate as an
intervenor applies to a limited few, and
those potential intervenors are usually
familiar with the issues associated with
a decision being appealed. Limiting the
time for filing, responding to, and ruling
on an intervention request facilitates the
orderly and expeditious handling of
appeals.

A holder who claims an interest
relating to the subject matter of the
decision being appealed and is so
situated that disposition of the appeal
may impair that interest may request to
intervene. For example, if the holder of
a term grazing permit appeals a decision
arising from administration of the
holder’s permit, a holder of a term
grazing permit on a neighboring
allotment might also be affected by the
appeal decision and could request to
intervene in the appeal. Additionally,
the holder of an outfitting and guiding
permit may have an interest that could
be affected by administration of another
outfitting and guiding permit. However,
a decision regarding issuance of a new
special use permit that implicates
recreational carrying capacity generally
would not be appealable under part 214,
which generally does not provide for
appeal of issuance of special use
permits, and therefore generally would
not afford an opportunity to intervene.
A decision regarding issuance of a new
special use permit that implicates
recreational carrying capacity would be
appealable only if the decision involves
denial of renewal of a special use permit
that specifically provides for renewal
and if the holder requests renewal
before the permit expires, per
§214.4(c)(5). Intervention in such an
appeal might be appropriate if the effect
on carrying capacity of the decision
being appealed were such that
disposition of the appeal may impair the
interest of a holder of a similar special
use permit.



Federal Register/Vol.

78, No. 108/ Wednesday, June 5, 2013/Rules and Regulations

33713

214.12—Responsive Statement and
Reply

Comment: Several respondents
objected to the 10-day timeframe for
appellants and intervenors to reply to a
responsive statement. One respondent
commented that appellants and
intervenors should be given at least 15
days to file a reply to a responsive
statement. Another respondent
requested reinstatement of the 20-day
period for filing a reply to a responsive
statement and noted that the appeal
process should not be shortened at the
expense of appellants. One respondent
stated that the Forest Service has failed
to meet its deadline for a responsive
statement and the notion that appeals
should not take more than 60 days
makes a mockery of the stated objective
to provide a fair and deliberative
process.

Response: Replying to the responsive
statement is optional for appellants and
intervenors. Reducing the timeframe for
areply to 10 days provides enough time
for appellants and intervenors to
address contentions in the responsive
statement succinctly, without restating
the entire appeal. The Responsible
Official’s time period for filing a
responsive statement has also been
shortened by 10 days, and the Agency
takes appeal timeframes very seriously.
The Department is retaining the
timeframes for intervention in the
proposed rule to provide for more
orderly and expeditious handling of
appeals.

214.13—Stays

Comment: One respondent stated that
the final rule should clarify whether an
intervenor can request a stay. Another
respondent recommended removing the
provision in the proposed rule allowing
a non-party to an appeal to request that
a stay be modified or lifted.

Response: The proposed and final
rules are clear that only the appellant
may request a stay of the decision being
appealed. Section 214.13(b)(1) of the
proposed and final rules limits a request
for a stay to the appellant. Per
§ 214.13(b)(2), intervenors may support,
oppose, or take no position in their
intervention request regarding the
appellant’s stay request.

The Department agrees that
§ 214.13(e) could be interpreted to allow
a non-party to request that a stay be
modified or lifted because this provision
states that “‘a party,” rather than “a
party to the appeal,” may submit the
request. Accordingly, § 214.13(e) in the
final rule has been revised to allow only
a party to an appeal to request that a
stay be modified or lifted.

214.14—Conduct of an Appeal

Comment: One respondent did not
understand the intent of the phrase,
“the date of the U.S. Postal Service
postmark for an appeal received before
the close of the fifth business day after
the appeal filing date,” in paragraph
(b)(1) of the proposed rule.

Response: This phrase is also
included in paragraph (b)(3) with
respect to timely filing of an appeal that
is delivered by private carrier. Adding 5
business days after the appeal filing date
allows sufficient time for an appeal filed
through the U.S. Postal Service or a
private carrier to be received by the
Appeal Deciding Officer.

Comment: One respondent stated that
appeals should be consolidated only
when the issues in the appeals are
identical.

Response: The Department believes it
is appropriate to allow consolidation of
multiple appeals of the same decision or
of similar decisions involving common
issues of fact and law, even if not all of
the issues in the appeals are identical,
as provided in the 251 Appeal Rule.

Comment: One respondent supported
the new provision in the proposed rule
requiring all parties to an appeal to send
a copy of all documents filed in an
appeal to all other parties to the appeal
at the same time the original is filed
with the Appeal Deciding Officer. This
respondent believed that this provision
could be improved by stating that
prospective intervenors—who are not
yet parties—also need to send a copy of
all documents filed in an appeal to all
parties to the appeal.

Response: The Department agrees and
has added a provision to § 214.14 in the
final rule stating that prospective
intervenors must send a copy of their
request to intervene to all parties to the
appeal. The provision in the proposed
and final rules requiring all parties to an
appeal to send a copy of all documents
filed in an appeal to all other parties to
the appeal includes intervenors, as they
are parties to an appeal under § 214.3.

Comment: Two respondents
commented that the Forest Service
should notify interested parties of
appeal decisions. One of these
respondents noted that permit holders
have a legal right to be notified of
appeal decisions that may impair their
interests.

Response: Part 214 provides for the
public, including permit holders, to
receive notice of appeal decisions. Part
214 requires the availability of final
appeal decisions and discretionary
review decisions to be posted on the
Web site of the national forest, national
grassland, or region that issued the

appealable decision or for Chief’s
decisions, on the Web site of the
Washington Office. The Department
does not believe that permit holders
have a legal right to be notified of
appeal decisions that may impair their
interests.

Comment: A respondent supported
the provision requiring posting of final
appeal decisions on the internet, but
stated that the provision could be
enhanced by requiring the decisions to
be searchable.

Response: Final appeal decisions that
are posted on the internet must include
the signature of the Appeal Deciding
Officer and are scanned and posted in
a portable document format (PDF). A
* pdf is searchable, depending on the
software that is used to view the
document.

214.15—Resolution of Issues Prior to an
Appeal Decision

Comment: A respondent commented
that the statement in the corresponding
provision in the 251 Appeal Rule, ‘“The
purpose of such meetings is to discuss
any issues or concerns related to the
authorized use and to reach a common
understanding and agreement where
possible prior to issuance of a written
decision,” was omitted from the the
proposed rule and should be reinstated.

Response: The quoted statement is
referencing issues or concerns that may
arise before an appealable decision is
made, which is addressed in §214.7(b)
of the proposed and in § 214.6(b) of the
final rule. Accordingly, the phrase, “to
discuss any issues related to the
decision,” from the quote has been
inserted in § 214.6(b). Resolution of
issues prior to issuance of an appeal
decision is addressed in § 214.15(a).

214.16—O0ral Presentation

Comment: A respondent
recommended retaining the wording in
the corresponding provision in the 251
Appeal Rule. Another respondent stated
that it was unfair of the Forest Service
to schedule the oral presentation early
in the appeal process, since appellants
usually want to wait until the end of the
appeal process to make a final
presentation of their appeal.

Response: Oral presentations are
limited to clarifying or elaborating upon
information that has already been filed
with the Appeal Deciding Officer. New
information may be presented only if it
could not have been raised earlier in the
appeal and if it would be unfair and
prejudicial to exclude it. Oral
presentations are scheduled within 10
days of the date a reply to the
responsive statement is due. At this
point in the appeal process, the parties
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to the appeal have submitted all their
substantive filings, allowing appellants
to clarify or elaborate upon the
information they have provided based
on the filings of other parties.

Comment: One respondent
recommended that this section be
amended to address whether oral
presentations may be conducted
electronically and to state that they are
not evidentiary proceedings. Another
respondent objected to the lack of an
opportunity to test the evidence in the
record and commented on the need for
the Appeal Deciding Officer and
appellants to question Forest Service
employees.

Response: The Department believes
that the Appeal Deciding Officer should
have the option to conduct oral
presentations in person, telephonically,
or via videoconferencing. Conducting
oral presentations telephoncially or via
videoconferencing facilitates more
meeting options. The Department does
not believe it is appropriate to address
specific operating procedures in the
final rule, as §§214.14(d) and 214.16(f)
already authorize the Appeal Deciding
Officer to establish procedures for oral
presentations.

Oral presentations are not evidentiary
proceedings involving examination and
cross-examination of witnesses and are
not subject to formal rules of procedure.
To clarify this intent, the Department
has added the following statement to the
final rule at § 214.16(b): “Oral
presentations are not evidentiary
proceedings involving examination and
cross-examination of witnesses and are
not subject to formal rules of
procedure.”

Comment: One respondent stated that
the Forest Service should create a
transcript of oral presentations at the
Agency’s expense, include the transcript
in the appeal record, and provide a copy
without cost to all parties to the appeal.

Response: Per § 214.17(b), all
information filed with the Appeal
Deciding Officer, including a transcript
of an oral presentation, becomes part of
the appeal record. Oral presentations are
limited to clarifying or elaborating upon
information that has already been filed
with the Appeal Deciding Officer. New
information may be presented only if it
could not have been raised earlier in the
appeal and if it would be unfair and
prejudicial to exclude it. In addition,

§ 214.14(i) of the final rule requires
parties to an appeal to bear their own
expenses, including costs associated
with participating in an oral
presentation. Under these
circumstances, the Department believes
that it is appropriate for the parties
requesting a transcript to pay for it.

214.17—Appeal Record

Comment: A respondent stated there
is no opportunity to confirm the
contents of the appeal record and that
it is critical that the appeal record and
the administrative record be the same.
Another respondent commented that the
proposed rule would preclude
appellants from responding to evidence
in the appeal record.

Response: The appeal record includes
all of the documents filed with the
Appeal Deciding Officer, including the
appealable decision, appeal,
intervention requests, responsive
statement, reply, oral presentation
summary or transcript, procedural
orders and other rulings, and any
correspondence or other documentation
related to the appeal as determined by
the Appeal Deciding Officer. Since Part
214 provides an informal appeal
process, the appeal record does not have
to adhere to the requirements for
lodging an administrative record in a
formal proceeding. Part 214 affords
appellants the opportunity to respond to
intervention requests and to reply to the
responsive statement.

Comment: One respondent
commented that the proposed rule
would allow the Forest Service to deny
appellants access to the file for a
proposed action concerning projects and
activities implementing land
management plans and documented
with a record of decision or decision
notice. This respondent noted that this
is a significant problem because the
Forest Service often adds information to
its file in light of an appeal.

Another respondent recommended
amending this section to identify how
and when the appeal record can be
supplemented by the parties to an
appeal and by Forest Service officials.

Response: The first comment is
beyond the scope of this rulemaking,
which does not address appeals of
proposed actions concerning projects
and activities implementing land
management plans and documented
with a record of decision or decision
notice. At the time an appellant
prepares an appeal of one of these
proposed actions, the project file is
available from the Forest Service office
that issued the decision.

The appeal record does not close until
the day after the date the reply to the
responsive statement is due, if no oral
presentation is conducted; the day after
the oral presentation is conducted, if no
transcript of the oral presentation is
prepared; or the day after the date a
transcript of the oral presentation is
due, if one is being prepared. In
addition to the appealable decision,

appeal, intervention requests,
responsive statement, reply, and oral
presentation summary or transcript, the
appeal record includes any
correspondence or other documentation
related to the appeal as determined by
the Appeal Deciding Officer. Moreover,
the Appeal Deciding Officer may ask a
party for additional information to
clarify appeal issues and may extend
appeal time periods to allow for
submission of additional information
and to give the other parties an
opportunity to review and comment.
Therefore, the Department does not
believe it is necessary to provide
clarification on supplementation of the
appeal record in the final rule.

214.18—Appeal Decision

Comment: One respondent stated that
if an appealable decision is modified as
aresult of an appeal, the revised
decision should also be available for
appeal by all interested members of the
public.

Response: Decisions that are
appealable are listed in § 214.4.
Appealable decisions that are revised as
a result of an appeal are not included in
the list of appealable decisions. The
Department does not believe it would be
productive to allow appeal of decisions
that are revised as a result of an appeal.

Comment: One respondent was
concerned about potential ambiguity in
the finality provision. This respondent
believed that the provision suggests that
an appeal filed by a permittee or other
special-status stakeholder could be
resolved by the Appeal Deciding Officer
and become the final administrative
decision of the Department, without any
further appeal by any parties. This
respondent stated that if this
interpretation is not what the Agency
intended, the provision should be
revised to add the phrase, “shall
constitute USDA’s final administrative
decision on the appeal.” This
respondent further stated that if the
Agency did intend the finality implied
in the original statement, the finality is
wholly unacceptable and encourages
secret deals between the Agency and
livestock operators with no recourse
other than litigation available to the
public.

Response: Section 214.18(e) states
that the appeal decision constitutes
USDA'’s final administrative decision,
except where a decision to conduct
discretionary review has been made and
a discretionary review decision has been
issued. The Department believes that
this provision clearly reflects the intent
for the appeal decision to be USDA’s
final administrative decision, unless
discretionary review is conducted and a
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discretionary review decision is issued.
It is important for part 214 to state when
an administrative decision becomes
final under the rule, so that appellants
know when they have exhausted their
administrative remedies. Part 214 limits
parties to an appeal to holders,
operators, solicited applicants,
intervenors, and the Responsible
Official. Other members of the public
cannot be parties to an appeal under
part 214.

214.19—Procedures for Discretionary
Review

Comment: One respondent
recommended reinstating the provision
in the 251 Appeal Rule providing for
petitions or requests for discretionary
review to be considered by the
Reviewing Officer.

Response: The determination to
conduct discretionary review is not
triggered by a request from an appellant.
Rather, the time period for deciding
whether to conduct discretionary review
starts to run upon receipt of the appeal
decision, appeal, and appealable
decision or Chief’s decision by the
Discretionary Reviewing Officer.

Part 214 helps appellants by clarifying
that they do not have to request
discretionary review to initiate the
process.

214.20—Exhaustion of Administrative
Remedies

Comment: One respondent suggested
that this provision specifically reference
that it is subject to the exhaustion
requirements of 7 U.S.C. 6912(e).

Response: The Department agrees
with this suggestion and has added a
citation to 7 U.S.C. 6912(e) to this
section in the final rule.

Other Parts of the CFR
222.60—Decisions Subject to Mediation

Comment: Several respondents
objected to limiting mediation to
cancellation or suspension of term
grazing permits. One respondent
commented that any decisions
pertaining to grazing permits, not just
suspensions and cancellations, should
be subject to mediation. Another
respondent objected to limiting
mediation to cancellation or supension
of term grazing permits on the grounds
that the stated rationale for the
limitation, that the state process must be
confidential, contradicts the language of
the governing statute and makes no
sense. One respondent stated that all
issues arising in connection with
management of NFS lands should be
subject to mediation. Another
respondent stated that the Forest

Service generally ignores requests for
mediation.

Response: These comments are
outside the scope of the proposed rule.
No changes were proposed to the
provisions governing mediation of term
grazing permit disputes. Rather, these
provisions were merely moved from one
part of the CFR to another.

Summary of Changes to the Proposed
Rule

Unless otherwise noted, the sections
listed below are from the final rule.

Section 214.2 Definitions

Appeal Deciding Officer. The term
“employee” was replaced with the term
“line officer.” In addition, the phrase,
“and who is authorized to issue an
appeal decision under this part,” was
replaced with the phrase, “or the
respective Deputy Forest Supervisor,
Deputy Regional Forester, or Associate
Deputy Chief with the delegation of
authority relevant to the provisions of
this part.” The same changes were made
to the definition of “Appeal Deciding
Officer” in 36 CFR 215.2.

Discretionary Reviewing Officer. With
respect to USDA, the term “employee”
was replaced with the term “official,”
and with respect to the Forest Service,
the term “employee” was replaced with
the term “line officer.”

Responsible Official. The term
“employee” was replaced with the term
“line officer,” and the phrase, “has the
delegated authority to make and
implement,” was added to make the
definition for this term consistent with
its use in other parts of Title 36 of the
CFR.

214.3 Parties to an Appeal

To clarify that holders, operators, and
solicited applicants who are not directly
affected by an appealable decision may
not appeal that decision, the
Department has revised this section to
read: “Parties to an appeal under this
part are limited to the holder, operator,
or solicited applicants who are directly
affected by an appealable decision,
intervenors, and the Responsible
Official.”

214.4 Decisions That Are Appealable

Paragraph (c)(1)(ii) was revised for
clarity.

214.6 Election of Appeal Process

This provision in the proposed rule
would allow the holder of a written
authorization who had standing under
both parts 214 and 215 to elect between
the two, but not both. On December 23,
2011, President Obama signed into law
the Consolidated Appropriations Act,

2012, Public Law 112-74, for the United
States Department of the Interior and
Related Agencies, including the Forest
Service. Section 428 of Public Law 112—
74 (Section 428) requires a
predecisional objection process for
proposed actions of the Forest Service
concerning projects and activities
implementing land management plans
and documented with a record of
decision or decision notice, in place of
a postdecisional appeal process in this
context. The Forest Service is in the
process of drafting regulations to
implement Section 428.

Since Section 428 requires a
predecisional administrative review
process and part 214 provides for a
postdecisional administrative review
process, the two review procedures will
not run in tandem. Therefore, there is
no longer a need to provide for election
between appeal procedures for proposed
actions of the Forest Service concerning
projects and activities implementing
land management plans and
documented with a record of decision or
decision notice. Accordingly, the
Department has removed the election
provision from the final rule. The
Department has made a corresponding
change to part 215 by removing
§215.11(d).

Section 214.6 Notice of an Appealable
Decision

Paragraph (a) has been changed to
track its counterpart in the 251 Appeal
Rule. Paragraph (a) now reads: “The
Responsible Official shall promptly give
written notice of decisions subject to
appeal under this part to the affected
holder, operator, or solicited applicants
and to any holder of a similar written
authorization who has made a written
request to be notified of a specific
decision.”

Section 214.8 Appeal Content

Paragraph (a)(2) has been revised to
require a brief description of the
decision being appealed, including the
name and title of the Responsible
Official and the date of the decision,
rather than a copy of the decision being
appealed. The requirement to include
the name of the project has been
removed, as part 214 does not involve
project appeals. Paragraph (a)(3) has
been revised to require the
identification number for the written
authorization, if applicable.

Consistent with removal of the
provision governing election of appeal
procedures, the Department has
removed paragraph (b)(4) in the
proposed rule, which would have
required appellants to cite the appeal
regulation under which they are filing if
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they could file under more than one. A
corresponding change has been made to
part 215 by removing § 215.14(b)(5).

New Section 214.9 Filing of an Appeal

A new §214.9 has been added
governing filing of an appeal. This
section addresses the timeframe for
filing an appeal, which formerly was
addressed in the section on content of
an appeal, and the method for filing and
responsibility for timely filing of an
appeal, both of which were addressed in
the section of the proposed rule
governing conduct of an appeal.

The timeframe for filing an appeal has
been changed from 30 to 45 days. In
addition, the Department has removed
the exception providing for a 60-day
timeframe for appeal of a decision
revoking an easement for abandonment
pursuant to the Act of October 13, 1964
(16 U.S.C. 534), since revocation of an
easement is not subject to appeal under
part 214. Rather, revocation of an
easement is subject to appeal under 7
CFR part 1, subpart H.

Section 214.11

Consistent with § 214.8 governing
appeal content, this section has been
revised to add to the submission
requirements the requester’s name,
mailing address, daytime telephone
number, and email address, if any; a
brief description of the decision being
appealed, including the name and title
of the Responsible Official and the date
of the decision; and the title or type and,
if applicable, identification number for
the written authorization, and the date
of application for or issuance of the
written authorization, if applicable.

Section 214.13 Stays

Paragraph (e) of this section has been
revised to allow only a party to the
appeal to request that a stay be modified
or lifted.

Section 214.14 Conduct of an Appeal

The introductory clause in the second
sentence of paragraph (b), relettered as
paragraph (a) in the final rule, has been
changed from, “Questions regarding
whether an appeal document has been
timely filed shall be resolved by the
Appeal Deciding Officer based on the
following indicators,” to “The Appeal
Deciding Officer shall determine
timeliness by the following indicators.”

Paragraphs (c)(1) and (c)(3) have been
revised to refer to “parties to an
appeal,” rather than “parties.”

The Department has removed
paragraph (e)(2), which provided for
consolidation of appeals filed under
part 214 and other parts of the CFR that
involve common issues of fact and law,

Intervention

since the Section 428 predecisional
administrative review process and art
214 postdecisional administrative
review process will not run in tandem.
The remaining paragraph has been
renumbered.

Paragraph (g)(1) has been revised to
provide for documentation of service of
filings in an appeal by stating that they
must be accompanied by a signed and
dated certificate of service attesting that
all other parties have been served. In
addition, paragraph (g)(1) has been
revised to state that filings in an appeal
will not be considered by the Appeal
Deciding Officer unless they are
accompanied by a certificate of service.

Paragraph (h)(1), relettered as
paragraph (g)(1) in the final rule, has
been modified to require prospective
intervenors to send a copy of their
request to intervene to all parties to the
appeal.

Section 214.16 Oral Presentation

A new paragraph (b), entitled
“Procedure,” has been added, which
states that “oral presentations are not
evidentiary proceedings involving
examination and cross-examination of
witnesses and are not subject to formal
rules of procedure.” The remaining
paragraphs have been renumbered as
appropriate.

Paragraph (c) has been modified to
state that oral presentations shall be
conducted in an informal manner.

Paragraph (h) has been revised to refer
to “parties to an appeal,” rather than
“parties.”

Section 214.20 Exhaustion of
Administration Remedies

A reference to 7 U.S.C. 6912(e), the
statute governing exhaustion of

administrative remedies provided by
USDA, has been added.

Part 222—Range Management

The sequence of the subparts in part
222 has been changed in the final rule.
Subpart D, Mediation of Term Grazing
Permit Disputes, in the proposed rule
has been relettered as subpart B in the
final rule, since mediation involves
decisions to cancel or suspend a term
grazing permit, and subpart A governs
cancellation and suspension of grazing
permits. Subpart B, Management of
Wild Free-Roaming Horses and Burros,
in the current rule has been moved to
subpart D, after subpart C, Grazing Fees,
since the subpart governing wild free-
roaming horses and burros does not
relate to grazing permits.

Regulatory Certifications

Regulatory Impact

This final rule has been reviewed
under USDA procedures and Executive
Order 12866, Regulatory Planning and
Review. It has been determined that this
is not a significant rule. This final rule
will not have an annual effect of $100
million or more on the economy, nor
will the final rule adversely affect
productivity, competition, jobs, the
environment, public health or safety, or
State and local governments. This final
rule will not interfere with any action
taken or planned by another agency or
raise new legal or policy issues. Finally,
this final rule will not alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of beneficiaries of
those programs.

Moreover, the Department has
considered this final rule in light of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The Department has determined
that the final rule will not have a
significant economic impact on a
substantial number of small entities as
defined by that Act. Therefore, a
regulatory flexibility analysis is not
required for this final rule.

Environmental Impact

This final rule revises the procedures
and requirements for the administrative
appeal of certain decisions related to
written authorizations for the
occupancy or use of NFS lands and
resources. Forest Service regulations at
36 CFR 220.6(d)(2) exclude from
documentation in an environmental
assessment or environmental impact
statement ‘“‘rules, regulations, or policies
to establish servicewide administrative
procedures, program processes, or
instruction.” The Department has
determined that this final rule falls
within this category of actions and that
no extraordinary circumstances exist
which require preparation of an
environmental assessment or
environmental impact statement.

Energy Effects

The Department has reviewed this
final rule under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Department
has determined that this final rule does
not constitute a significant energy action
as defined in the Executive Order.

Controlling Paperwork Burdens on the
Public

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), the Forest Service requested and
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received approval of a new information
collection requirement for part 214:
OMB Number: 0596—0231. During the
public comment period for proposed
part 214, comments were sought on the
information collection requirement
associated with the administrative
appeal process in part 214; no
comments on the information collection
requirement were received.

Federalism

The Department has considered this
final rule under Executive Order 13132
on federalism. The Department has
determined that this final rule conforms
with the federalism principles set out in
this executive order; will not impose
any compliance costs on the States; and
will not have substantial direct effects
on the States, on the relationship
between the Federal government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
the Department concludes that this final
rule does not have federalism
implications.

Consultation and Coordination With
Indian Tribal Governments

In accordance with Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments, the
Forest Service is committed to
government-to-government consultation
on Agency policy that could have an
impact on tribes. In that spirit,
information about the proposed rule
was sent to the Regional Offices, with
guidance to distribute the information to
tribes in their region and to follow up
with visits to tribes if requests for
consultation were received. A total of
120 days was provided for this process.

Two comments from tribes were
received, and no requests for
government-to-government consultation
were made. One respondent asked for
early notification and consultation on
actions affecting tribal treaty or other
legal rights, and another respondent
inquired whether part 214 would affect
administration of a Preservation Trust
Area. No changes were made to the
proposed rule in response to these
comments.

The Department has determined that
this final rule does not have substantial
direct or unique effects on Indian tribes.
This final rule is revising administrative
appeal regulations for decisions relating
to occupancy or use of NFS lands and
resources. In accordance with part 214,
tribal governments may participate in
the administrative appeal process either
as appellants or intervenors.

No Takings Implications

The Department has analyzed this
final rule in accordance with the
principles and criteria contained in
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights. The Department has determined
that this final rule will not pose the risk
of a taking of private property.

Civil Justice Reform

The Department has reviewed this
final rule under Executive Order 12988
on civil justice reform. Upon adoption
of this final rule, (1) all State and local
laws and regulations that conflict with
this rule or that impede full
implementation of the rule will be
preempted; (2) no retroactive effect will
be given to this final rule; and (3) this
final rule will not require the use of
administrative proceedings before
parties can file suit in court challenging
its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this final rule on
State, local, and tribal governments and
the private sector. This final rule will
not compel the expenditure of $100
million or more by any State, local, or
tribal government or anyone in the
private sector. Therefore, a statement
under section 202 of the act is not
required.

List of Subjects
36 CFR Part 212

Highways and roads, National forests,
Public lands—rights-of-way, and
Transportation.

36 CFR Part 214

Administrative practice and
procedure, National forests.

36 CFR Part 215

Administrative practice and
procedure, National forests, National
grassland.

36 CFR Part 222

Range management, National forests,
National grassland.

36 CFR Part 228

Environmental protection, Mines,
National forests, Oil and gas
exploration, Public lands—mineral
resources, Public lands—rights-of-way,
Reporting and recordkeeping
requirements, Surety bonds, Wilderness
areas.

36 CFR Part 241

Fish, Intergovernmental relations,
National forests, Wildlife, Wildlife
refuges.

36 CFR Part 251

Administrative practice and
procedure, Electric power, National
forests, Public lands—rights-of-way,
Reporting and recordkeeping
requirements, Water resources.

36 CFR Part 254

Community facilities, National
forests.

36 CFR Part 292

Mineral resources, Recreation and
recreation areas.

Therefore, for the reasons set forth in
the preamble, the Forest Service is
amending Chapter II of Title 36 of the
CFR as follows:

PART 212—ADMINISTRATION OF THE
FOREST TRANSPORTATION SYSTEM

m 1. The authority citation for part 212
continues to read as follows:

Authority: 16 U.S.C. 551, 23 U.S.C. 205.

m 2.In § 212.8, revise paragraph (d)(5) to
read as follows:

§212.8 Permission to cross lands and
easements owned by the United States and
administered by the Forest Service.

* * * * *

(d)* * =*

(5)(i) The Chief may revoke any
easement granted under the provisions
of the Act of October 13, 1964 (78 Stat.
1089, 16 U.S.C. 534):

(A) By consent of the owner of the
easement;

(B) By condemnation; or

(C) Upon abandonment after a 5-year
period of nonuse by the owner of the
easement.

(ii) Before any easement is revoked
upon abandonment, the owner of the
easement shall be given notice and,
upon the owner’s request made within
60 days after receipt of the notice, shall
be given an appeal in accordance with
the provisions of 36 CFR part 214.

m 3. Add part 214 to read as follows:

PART 214—POSTDECISIONAL
ADMINISTRATIVE REVIEW PROCESS
FOR OCCUPANCY OR USE OF
NATIONAL FOREST SYSTEM LANDS
AND RESOURCES

Sec.

214.1
214.2
214.3
214.4

Purpose and scope.
Definitions.

Parties to an appeal.
Decisions that are appealable.
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214.5

214.6

214.7

214.8

214.9

214.10

214.11

214.12

214.13

214.14 Conduct of an appeal.

214.15 Resolution of issues prior to an
appeal decision.

214.16 Oral presentation.

214.17 Appeal record.

214.18 Appeal decision.

214.19 Procedures for discretionary review.

214.20 Exhaustion of administrative
remedies.

214.21

214.22 Applicability and effective date.

Authority: 7 U.S.C. 1011(f); 16 U.S.C. 472,
551.

Decisions that are not appealable.
Notice of an appealable decision.
Levels of review.
Appeal content.
Filing of an appeal.
Dismissal of an appeal.
Intervention.
Responsive statement and reply.
Stays.

§214.1 Purpose and scope.

(a) Purpose. This part provides a fair
and deliberate process by which
holders, operators, and solicited
applicants may appeal certain written
decisions issued by Responsible
Officials involving written instruments
authorizing the occupancy or use of
National Forest System lands and
resources.

(b) Scope. This part specifies who
may appeal, decisions that are
appealable and not appealable, the
responsibilities of parties to an appeal,
and the time periods and procedures
that govern the conduct of appeals
under this part.

§214.2 Definitions.

Appeal. A document filed with an
Appeal Deciding Officer in which an
individual or entity seeks review of a
Forest Service decision under this part.

Appeal Deciding Officer. The Forest
Service line officer who is one
organizational level above the
Responsible Official or the respective
Deputy Forest Supervisor, Deputy
Regional Forester, or Associate Deputy
Chief with the delegation of authority
relevant to the provisions of this part.

Appeal decision. The final written
decision issued by an Appeal Deciding
Officer on an appeal filed under this
part which affirms or reverses a
Responsible Official’s appealable
decision in whole or in part, explains
the basis for the decision, and provides
additional instructions to the parties as
necessary.

Appeal record. Documentation and
other information filed with the Appeal
Deciding Officer within the relevant
time period by parties to the appeal and
upon which review of an appeal is
conducted.

Appellant. An individual or entity
that has filed an appeal under this part.

Information collection requirements.

Cancellation. The invalidation, in
whole or in part, of a term grazing
permit or an instrument for the disposal
of mineral materials.

Discretionary Reviewing Officer. The
U.S. Department of Agriculture (USDA)
or Forest Service official authorized to
review an appeal decision by an Appeal
Deciding Officer or a decision by the
Chief under this part.

Holder. An individual or entity that
holds a valid written authorization.

Intervenor. An individual or entity
whose request to intervene has been
granted by the Appeal Deciding Officer.

Modification. A Responsible Official’s
written revision of the terms and
conditions of a written authorization.

Operator. An individual or entity
conducting or proposing to conduct
mineral operations.

Oral presentation. An informal
meeting conducted by the Appeal
Deciding Officer during which parties to
an appeal may present information in
support of their position.

Prospectus. An announcement
published by the Forest Service
soliciting competitive applications for a
written authorization.

Responsible Official. The Forest
Service line officer who has the
delegated authority to make and
implement a decision that may be
appealed under this part.

Responsive statement. The document
filed by the Responsible Official with
the Appeal Deciding Officer that
addresses the issues raised and relief
requested in an appeal.

Revocation. The cessation, in whole
or in part, of a written authorization,
other than a grazing permit or an
instrument for the disposal of mineral
materials, by action of Responsible
Official before the end of the specified
period of occupancy or use.

Solicited applicant. An individual or
entity that has submitted a competitive
application in response to a prospectus.

Suspension. A temporary revocation
or cancellation of a written
authorization.

Termination. The cessation of a
written authorization by operation of
law or by operation of a fixed or agreed-
upon condition, event, or time as
specified in the authorization, which
does not require a decision by a
Responsible Official to take effect.

Written authorization. A term grazing
permit, plan of operations, special use
authorization, mineral material contract
or permit, or other type of written
instrument issued by the Forest Service
or a lease or permit for leasable minerals
issued by the U.S. Department of the
Interior that authorizes the occupancy
or use of National Forest System lands

or resources and specifies the terms and
conditions under which the occupancy
Or use may occur.

§214.3 Parties to an appeal.

Parties to an appeal under this part
are limited to the holder, operator, or
solicited applicants who are directly
affected by an appealable decision,
intervenors, and the Responsible
Official.

§214.4 Decisions that are appealable.

To be appealable under this part, a
decision must be issued by a
Responsible Official in writing and must
fall into one of the following categories:

(a) Livestock grazing. (1) Modification
of a term grazing permit issued under 36
CFR part 222, subpart A. Issuance of
annual operating instructions does not
constitute a permit modification and is
not an appealable decision;

(2) Suspension or cancellation, other
than cancellation resulting from the
permittee’s waiver to the United States,
of a term grazing permit issued under 36
CFR part 222, subpart A;

(3) Denial of reauthorization of
livestock grazing under a term grazing
permit if the holder files an application
for a new permit before the existing
permit expires; or

(4) Denial of a term grazing permit to
a solicited applicant under 36 CFR part
222, subpart C.

(b) Minerals. (1) Approval or denial of
an initial, modified, or supplemental
plan of operations or operating plan;
requirement of an increase in bond
coverage; requirement of measures to
avoid irreparable injury, loss, or damage
to surface resources pending
modification of a plan of operations or
operating plan; or issuance of a notice
of noncompliance pursuant to 36 CFR
part 228, subpart A or D, or part 292,
subpart D, F, or G;

(2) Approval or denial of an operating
plan, issuance of a notice of
noncompliance, or extension,
suspension, or cancellation, other than
cancellation by mutual agreement, for or
of contracts, permits, or prospecting
permits for mineral materials issued
under 36 CFR part 228, subpart C;

(3) Approval or denial of a surface use
plan of operations, request to
supplement a surface use plan of
operations, suspension of oil and gas
operations, or issuance of a notice of
noncompliance pursuant to 36 CFR part
228, subpart E;

(4) Consent or denial of consent to the
U.S. Department of the Interior’s
administration of previously issued
leases or permits for leasable minerals
other than oil and gas resources;

(5) Suspension or revocation of an
operating plan for Federal lands within
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the Sawtooth National Recreation Area
pursuant to 36 CFR part 292, subpart D;

(6) Suspension of locatable mineral
operations on National Forest System
lands within the Hells Canyon National
Recreation Area pursuant to 36 CFR part
292, subpart F;

(7) Suspension of locatable mineral
operations on National Forest System
lands within the Smith River National
Recreation Area or approval of an initial
or amended operating plan for exercise
of outstanding mineral rights on
National Forest System lands within the
Smith River National Recreation Area
pursuant to 36 CFR part 292, subpart G;

(8) Except as provided in paragraph
(7), determinations of the acceptability
of an initial or amended operating plan
for exercise of outstanding mineral
rights on National Forest System lands;
or

(9) Determinations of the acceptability
of an initial or amended operating plan
for exercise of reserved mineral rights
located on National Forest System
lands.

(c) Special uses. (1) Modification,
suspension, or revocation of a special
use authorization, other than acceptance
of an operating plan, including:

(i) A special use authorization issued
under 36 CFR part 251, subpart B or D,
other than modification, suspension or
revocation of a noncommercial group
use permit, suspension or revocation of
an easement issued pursuant to 36 CFR
251.53(e) or 251.53(1), or revocation
with the consent of the holder;

(ii) A special use authorization issued
under 36 CFR part 212, subpart A, for
ingress and egress to private lands that
are intermingled with or adjacent to
National Forest System lands;

(iii) A special use authorization
issued under 36 CFR part 251, subpart
A, that authorizes the exercise of rights
reserved in conveyances to the United
States;

(iv) A permit and occupancy
agreement issued under 36 CFR 213.3
for national grasslands and other lands
administered under Title III of the
Bankhead-Jones Farm Tenant Act;

(v) A permit issued under 36 CFR
293.13 for access to valid occupancies
entirely within a wilderness in the
National Forest System.

(vi) A permit issued under the
Archaeological Resources Protection Act
of 1979 and 36 CFR part 296 for
excavation or removal of archaeological
resources; and

(vii) A special use authorization
governing surface use associated with
the exercise of outstanding mineral
rights;

(2) Denial of a special use
authorization to a solicited applicant

based on the process used to select a
successful applicant;

(3) Implementation of new land use
fees for a special use authorization,
other than:

(i) Revision or replacement of a land
use fee system or schedule that is
implemented through public notice and
comment; and

(ii) Annual land use fee adjustments
based on an inflation factor that are
calculated under an established fee
system or schedule in accordance with
the terms and conditions of a written
authorization;

(4) Assignment of a performance
rating that affects reissuance or
extension of a special use authorization;
or

(5) Denial of renewal of a special use
authorization if it specifically provides
for renewal and if the holder requests
renewal of the authorization before it
expires.

(d) Other land uses. Denial or
revocation of a certification of
compliance issued under 36 CFR part
292, subpart C, related to the use,
subdivision, and development of
privately owned property within the
boundaries of the Sawtooth National
Recreation Area.

§214.5 Decisions that are not appealable.

Holders, operators, and solicited
applicants may not appeal under this
part any decisions issued by a
Responsible Official that are not
expressly set forth in § 214.4.

§214.6 Notice of an appealable decision.

(a) The Responsible Official shall
promptly give written notice of
decisions subject to appeal under this
part to the affected holder, operator, or
solicited applicants and to any holder of
a similar written authorization who has
made a written request to be notified of
a specific decision.

(b) If the decision is appealable, the
notice must specify the contents of an
appeal, the name and mailing address of
the Appeal Deciding Officer, and the
filing deadline. The notice shall also
include a statement indicating the
Responsible Official’s willingness to
meet with the affected holder, operator,
or solicited applicants to discuss any
issues related to the decision and, where
applicable, informing term grazing
permit holders of the opportunity to
request mediation in accordance with
36 CFR 222.20 through 222.26.

(c) If the decision is not appealable,
the Responsible Official must include a
statement in the written decision
informing the affected holder, operator,
or solicited applicants that further

administrative review of the decision is
not available.

§214.7 Levels of review.

(a) Appeal. (1) One level of appeal is
available for appealable decisions made
by District Rangers, Forest or Grassland
Supervisors, and Regional Foresters. If a
District Ranger is the Responsible
Official, the appeal is filed with the
Forest or Grassland Supervisor. If a
Forest or Grassland Supervisor is the
Responsible Official, the appeal is filed
with the Regional Forester. If a Regional
Forester is the Responsible Official, the
appeal is filed with the Chief of the
Forest Service.

(2) No appeal is available for
decisions made by the Chief.

(b) Discretionary review. (1) Appeal
decisions issued by Forest or Grassland
Supervisors, Regional Foresters, or the
Chief are eligible for discretionary
review. If a Forest or Grassland
Supervisor is the Appeal Deciding
Officer, discretionary review is
conducted by the Regional Forester. If a
Regional Forester is the Appeal
Deciding Officer, discretionary review is
conducted by the Chief. If the Chief is
the Appeal Deciding Officer,
discretionary review is conducted by
the Under Secretary for Natural
Resources and Environment.

(2) Decisions made by the Chief that
fall into one of the categories
enumerated in 36 CFR 214.4 are eligible
for discretionary review by the Under
Secretary for Natural Resources and
Environment.

§214.8 Appeal content.

(a) General requirements for the
contents of an appeal. All appeals must
include:

(1) The appellant’s name, mailing
address, daytime telephone number,
and email address, if any;

(2) A brief description of the decision
being appealed, including the name and
title of the Responsible Official and the
date of the decision;

(3) The title or type and, if applicable,
identification number for the written
authorization and the date of
application for or issuance of the
written authorization, if applicable;

(4) A statement of how the appellant
is adversely affected by the decision
being appealed;

(5) A statement of the relevant facts
underlying the decision being appealed;
(6) A discussion of issues raised by

the decision being appealed, including
identification of any laws, regulations,
or policies that were allegedly violated
in reaching the decision being appealed;

(7) A statement as to whether and

how the appellant has attempted to
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resolve the issues under appeal with the
Responsible Official and the date and
outcome of those efforts;

(8) A statement of the relief sought;

(9) Any documents and other
information upon which the appellant
relies; and

(10) The appellant’s signature and the
date.

(b) Specific requirements for the
contents of an appeal. In addition to the
general requirements in § 214.8(a), the
following specific requirements must be
included in an appeal, where
applicable:

(1) A request for an oral presentation
under §214.16;

(2) A request for a stay under § 214.13;
and

(3) A request to participate in a state
mediation program regarding certain
term grazing permit disputes under 36
CFR part 222, subpart B.

§214.9 Filing of an appeal.

(a) Timeframe for filing an appeal. An
appeal must be filed with the Appeal
Deciding Officer within 45 days of the
date of the decision.

(b) Method of filing. Appeal
documents may be filed in person or by
courier, by mail or private delivery
service, by facsimile, or by electronic
mail. Parties to an appeal are
responsible for ensuring timely filing of
appeal documents.

§214.10 Dismissal of an appeal.

(a) The Appeal Deciding Officer shall
dismiss an appeal without review when
one or more of the following applies:

(1) The appeal is not filed within the
required time period.

(2) The person or entity that filed the
appeal is not a holder, an operator, or
a solicited applicant of a written
authorization that is the subject of the
appealable decision.

(3) The decision is not appealable
under this part.

(4) The appeal does not meet the
content requirements specified in
§ 214.8(a), provided that an appeal may
not be dismissed for failure to include
an appraisal report which has not been
completed by the filing deadline.

(5) The appellant withdraws the
appeal.

(6) The Responsible Official
withdraws the written decision that was
appealed.

(7) An informal resolution of the
dispute is reached pursuant to § 214.15
or a mediated agreement of a term
grazing dispute is achieved pursuant to
36 CFR part 222, subpart B.

(8) The requested relief cannot be
granted under applicable facts, laws,
regulations, or policies.

(b) The Appeal Deciding Officer shall
give written notice of the dismissal of an
appeal and shall set forth the reasons for
dismissal.

§214.11 Intervention.

(a) Eligibility to intervene. To
participate as an intervenor in appeals
under this part, a party must:

(1) Be a holder, an operator, or a
solicited applicant who claims an
interest relating to the subject matter of
the decision being appealed and is so
situated that disposition of the appeal
may impair that interest; and

(2) File a written request to intervene
with the Appeal Deciding Officer within
15 days after an appeal has been filed.

(b) Request to intervene. A request to
intervene must include:

(1) The requester’s name, mailing
address, daytime telephone number,
and email address, if any;

(2) A brief description of the decision
being appealed, including the name and
title of the Responsible Official and the
date of the decision;

(3) The title or type and, if applicable,
identification number for the written
authorization and the date of
application for or issuance of the
written authorization, if applicable;

(4) A description of the requester’s
interest in the appeal and how
disposition of the appeal may impair
that interest;

(5) A discussion of the factual and
legal allegations in the appeal with
which the requester agrees or disagrees;

(6) A description of additional facts
and issues that are not raised in the
appeal that the requester believes are
relevant and should be considered;

(7) A description of the relief sought,
particularly as it differs from the relief
sought by the appellant;

(8) Where applicable, a response to
the appellant’s request for a stay of the
decision being appealed;

(9) Where applicable, a response to
the appellant’s request for an oral
presentation;

(10) Where applicable, a response to
the appellant’s request for mediation of
a term grazing permit dispute under 36
CFR part 222, subpart B; and

(11) The requester’s signature and the
date.

(c) Response to a request to intervene.
The appellant and Responsible Official
shall have 5 days from receipt of a
request to intervene to file a written
response with the Appeal Deciding
Officer.

(d) Intervention decision. The Appeal
Deciding Officer shall have 5 days after
the date a response to a request to
intervene is due to issue a decision
granting or denying the request. The

Appeal Deciding Officer’s decision shall
be in writing and shall briefly explain
the basis for granting or denying the
request. The Appeal Deciding Officer
shall deny a request to intervene or shall
withdraw a decision granting intervenor
status as moot if the corresponding
appeal is dismissed under § 214.10.

§214.12 Responsive statement and reply.

(a) Responsive statement. The
Responsible Official shall prepare a
responsive statement addressing the
factual and legal allegations in the
appeal. The responsive statement and
any supporting documentation shall be
filed with the Appeal Deciding Officer
within 20 days of receipt of the appeal
or the unsuccessful conclusion of
mediation conducted pursuant to 36
CFR part 222, subpart B, whichever is
later.

(b) Reply. Within 10 days of receipt of
the responsive statement, the appellant
and intervenors, if any, may file a reply
with the Appeal Deciding Officer
addressing the contentions in the
responsive statement.

§214.13 Stays.

(a) Implementation. An appealable
decision shall be implemented unless
an authorized stay is granted under
§ 214.13(b) or an automatic stay goes
into effect under § 214.13(c).

(b) Authorized stays. Except where a
stay automatically goes into effect under
§ 214.13(c), the Appeal Deciding Officer
may grant a written request to stay the
decision that is the subject of an appeal
under this part.

(1) Stay request. To obtain a stay, an
appellant must include a request for a
stay in the appeal pursuant to
§214.8(b)(2) and a statement explaining
the need for a stay. The statement must
include, at a minimum:

(i) A description of the adverse impact
on the appellant if a stay is not granted;

(ii) A description of the adverse
impact on National Forest System lands
and resources if a stay is not granted; or

(iii) An explanation as to how a
meaningful decision on the merits of the
appeal could not be achieved if a stay
is not granted.

(2) Stay response. The Responsible
Official may support, oppose, or take no
position in the responsive statement
regarding the appellant’s stay request.
Intervenors may support, oppose, or
take no position in the intervention
request regarding the appellant’s stay
request.

(3) Stay decision. The Appeal
Deciding Officer shall issue a decision
granting or denying a stay request
within 10 days after a responsive
statement or an intervention request is
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filed, whichever is later. The stay
decision shall be in writing and shall
briefly explain the basis for granting or
denying the stay request.

(c) Automatic stays. The following
decisions are automatically stayed once
an appeal is filed by a holder, operator,
or solicited applicant:

(1) Decisions to issue a written
authorization pursuant to a prospectus;

(2) Decisions to recalculate revenue-
based land use fees for a special use
authorization pursuant to an audit
issued after June 5, 2013; and

(3) Decisions to cancel or suspend a
term grazing permit subject to mediation
under 36 CFR 222.20 and for which
mediation is requested in accordance
with that provision.

(d) Stay duration. Authorized stays
and automatic stays under § 214.13(c)(1)
and (c)(2) shall remain in effect until a
final administrative decision is issued
in the appeal, unless they are modified
or lifted in accordance with § 214.13(e).
Automatic stays under § 214.13(c)(3)
shall remain in effect for the duration of
the mediation period as provided in 36
CFR 222.22.

(e) Modification or lifting of a stay.
The Appeal Deciding Officer or a
Discretionary Reviewing Officer may
modify or lift an authorized stay based
upon a written request by a party to the
appeal who demonstrates that the
circumstances have changed since the
stay was granted and that it is unduly
burdensome or unfair to maintain the
stay.

§214.14 Conduct of an appeal.

(a) Evidence of timely filing. The
Appeal Deciding Officer shall determine
the timeliness of an appeal by the
following indicators:

(1) The date of the U.S. Postal Service
postmark for an appeal received before
the close of the fifth business day after
the appeal filing date;

(2) The electronically generated
posted date and time for email and
facsimiles;

(3) The shipping date for delivery by
private carrier for an appeal received
before the close of the fifth business day
after the appeal filing date; or

(4) The official agency date stamp
showing receipt of hand delivery.

(b) Computation of time. (1) A time
period in this part begins on the first
day following the event or action
triggering the time period.

(2) All time periods shall be
computed using calendar days,
including Saturdays, Sundays, and
Federal holidays. However, if a time
period ends on a Saturday, Sunday, or
Federal holiday, the time period is
extended to the end of the next Federal
business day.

(c) Extensions of time—(1) In general.
Parties to an appeal, Appeal Deciding
Officers, and Discretionary Reviewing
Officers shall meet the time periods
specified in this part, unless an
extension of time has been granted
under paragraph (c)(3) of this section.
Extension requests from parties to an
appeal shall be made in writing, shall
explain the need for the extension, and
shall be transmitted to the Appeal
Deciding Officer.

(2) Time periods that may not be
extended. The following time periods
may not be extended:

(1) The time period for filing an
appeal;

(ii) The time period to decide whether
to conduct discretionary review of an
appeal decision or a Chief’s decision;
and

(iii) The time period to issue a
discretionary review decision.

(3) Time periods that may be
extended. Except as provided in
paragraph (c)(2) of this section, all time
periods in this part may be extended
upon written request by a party to an
appeal and a finding of good cause for
the extension by the Appeal Deciding
Officer. Written requests for extensions
of time will be automatically granted by
the Appeal Deciding Officer where the
parties to an appeal represent that they
are working in good faith to resolve the
dispute and that additional time would
facilitate negotiation of a mutually
agreeable resolution.

(4) Decision. The Appeal Deciding
Officer shall have 10 days to issue a
decision granting or denying the
extension request. The decision shall be
in writing and shall briefly explain the
basis for granting or denying the
request.

(5) Duration. Ordinarily, extensions
that add more than 60 days to the
appeal period should not be granted.

(d) Procedural orders. The Appeal
Deciding Officer may issue procedural
orders as necessary for the orderly,
expeditious, and fair conduct of an
appeal under this part.

(e) Consolidation of appeals. (1) The
Appeal Deciding Officer may
consolidate multiple appeals of the
same decision or of similar decisions
involving common issues of fact and
law and issue one appeal decision.

(2) The Responsible Official may
prepare one responsive statement for
consolidated appeals.

(f) Requests for additional
information. The Appeal Deciding
Officer may ask parties to an appeal for
additional information to clarify appeal
issues. If necessary, the Appeal
Deciding Officer may extend appeal
time periods per paragraph (c)(3) of this

section to allow for submission of the
additional information and to give the
other parties an opportunity to review
and comment on it.

(g) Service of documents. (1) Parties to
an appeal shall send a copy of all
documents filed in the appeal to all
other parties, including the appellant’s
sending a copy of the appeal to the
Responsible Official, at the same time
the original is filed with the Appeal
Deciding Officer. All filings in an appeal
must be accompanied by a signed and
dated certificate of service attesting that
all other parties have been served.
Prospective intervenors shall send a
copy of their request to intervene to all
parties to the appeal at the same time
the original is filed with the Appeal
Deciding Officer. Each party and
prospective intervenor is responsible for
identifying the parties to the appeal and
may contact the Appeal Deciding
Officer for assistance regarding their
names and addresses. Filings in an
appeal shall not be considered by the
Appeal Deciding Officer unless they are
accompanied by a certificate of service.

(2) All decisions and orders issued by
the Appeal Deciding Officer and the
Discretionary Reviewing Officer related
to the appeal shall be in writing and
shall be sent to all parties to the appeal.

(h) Posting of final decisions. Once a
final appeal decision or discretionary
review decision has been issued, its
availability shall be posted on the Web
site of the national forest or national
grassland or region that issued the
appealable decision or on the Web site
of the Washington Office for Chief’s
decisions.

(i) Expenses. Each party to an appeal
shall bear its own expenses, including
costs associated with preparing the
appeal, participating in an oral
presentation, obtaining information
regarding the appeal, and retaining
professional consultants or counsel.

§214.15 Resolution of issues prior to an
appeal decision.

(a) The Responsible Official may
discuss an appeal with a party or parties
to narrow issues, agree on facts, and
explore opportunities to resolve one or
more of the issues in dispute by means
other than issuance of an appeal
decision.

(b) The Responsible Official who
issued a decision under appeal may
withdraw the decision, in whole or in
part, during an appeal to resolve one or
more issues in dispute. The Responsible
Official shall notify the parties to the
appeal and the Appeal Deciding Officer
of the withdrawal. If the withdrawal of
the decision eliminates all the issues in
dispute in the appeal, the Appeal
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Deciding Officer shall dismiss the
appeal under § 214.10.

§214.16 Oral presentation.

(a) Purpose. The purpose of an oral
presentation is to provide parties to an
appeal with an opportunity to discuss
their concerns regarding the appealable
decision with the Appeal Deciding
Officer.

(b) Procedure. Oral presentations are
not evidentiary proceedings involving
examination and cross-examination of
witnesses and are not subject to formal
rules of procedure.

(c) Scope. Oral presentations shall be
conducted in an informal manner and
shall be limited to clarifying or
elaborating upon information that has
already been filed with the Appeal
Deciding Officer. New information may
be presented only if it could not have
been raised earlier in the appeal and if
it would be unfair and prejudicial to
exclude it.

(d) Requests. A request for an oral
presentation included in an appeal shall
be granted by the Appeal Deciding
Officer unless the appeal has been
dismissed under § 214.10.

(e) Availability. Oral presentations
may be conducted during appeal of a
decision, but not during discretionary
review.

(f) Scheduling and rules. The Appeal
Deciding Officer shall conduct the oral
presentation within 10 days of the date
a reply to the responsive statement is
due. The Appeal Deciding Officer shall
notify the parties of the date, time, and
location of the oral presentation and the
procedures to be followed.

(g) Participation. All parties to an
appeal are eligible to participate in the
oral presentation. At the discretion of
the Appeal Deciding Officer, non-parties
may observe the oral presentation, but
are not eligible to participate.

(h) Summaries and transcripts. A
summary of an oral presentation may be
included in the appeal record only if it
is submitted to the Appeal Deciding
Officer by a party to the appeal at the
end of the oral presentation. A
transcript of an oral presentation
prepared by a certified court reporter
may be included in the appeal record if
the transcript is filed with the Appeal
Deciding Officer within 10 days of the
date of the oral presentation and if the
transcript is paid for by those who
requested it.

§214.17 Appeal record.

(a) Location. The Appeal Deciding
Officer shall maintain the appeal record
in one location.

(b) Contents. The appeal record shall
consist of information filed with the

Appeal Deciding Officer, including the
appealable decision, appeal,
intervention request, responsive
statement, reply, oral presentation
summary or transcript, procedural
orders and other rulings, and any
correspondence or other documentation
related to the appeal as determined by
the Appeal Deciding Officer.

(c) Closing of the record. (1) The
Appeal Deciding Officer shall close the
appeal record on:

(i) The day after the date the reply to
the responsive statement is due if no
oral presentation is conducted;

(ii) The day after the oral presentation
is conducted if no transcript of the oral
presentation is being prepared; or

(iii) The day after the date a transcript
of the oral presentation is due if one is
being prepared.

(2) The Appeal Deciding Officer shall
notify all parties to the appeal of closing
of the record.

(d) Inspection by the public. The
appeal record is open for public
inspection in accordance with the
Freedom of Information Act, the Privacy
Act, and 7 CFR part 1.

§214.18 Appeal decision.

(a) Appeal decisions made by the
Appeal Deciding Officer shall be issued
within 30 days of the date the appeal
record is closed.

(b) The appeal decision shall be based
solely on the appeal record and oral
presentation, if one is conducted.

(c) The appeal decision shall conform
to all applicable laws, regulations,
policies, and procedures.

(d) The appeal decision may affirm or
reverse the appealable decision, in
whole or in part. The appeal decision
must specify the basis for affirmation or
reversal and may include instructions
for further action by the Responsible
Official.

(e) Except where a decision to
conduct discretionary review has been
made and a discretionary review
decision has been issued, the appeal
decision shall constitute USDA’s final
administrative decision.

§214.19 Procedures for discretionary
review.

(a) Initiation. (1) One day after
issuance of an appeal decision, the
Appeal Deciding Officer shall send a
copy of the appeal decision, appeal, and
appealable decision to the Discretionary
Reviewing Officer to determine whether
discretionary review of the appeal
decision should be conducted.

(2) One day after issuance of a Chief’s
decision that is eligible for discretionary
review under § 214.7(b)(2), the Chief
shall send the decision to the

Discretionary Reviewing Officer to
determine whether discretionary review
should be conducted.

(b) Criteria for determining whether to
conduct discretionary review. In
deciding whether to conduct
discretionary review, the Discretionary
Reviewing Officer should, at a
minimum, consider the degree of
controversy surrounding the decision,
the potential for litigation, and the
extent to which the decision establishes
precedent or new policy.

(c) Time period. Upon receipt of the
appeal decision, appeal, and appealable
decision or Chief’s decision, the
Discretionary Reviewing Officer shall
have 30 days to determine whether to
conduct discretionary review and may
request the appeal record or the record
related to the Chief’s decision during
that time to assist in making that
determination. If a request for the record
is made, it must be transmitted to the
Discretionary Reviewing Officer within
5 days.

(d) Notification. The Discretionary
Reviewing Officer shall notify the
parties and the Appeal Deciding Officer
in writing of a decision to conduct
discretionary review. The Discretionary
Reviewing Officer may notify the parties
and the Appeal Deciding Officer of a
decision not to conduct discretionary
review within 30 days. If the
Discretionary Reviewing Officer takes
no action within 30 days of receipt of
the appeal decision, appeal, and
appealable decision or Chief’s decision,
the appeal decision or Chief’s decision
shall constitute USDA'’s final
administrative decision.

(e) Scope of discretionary review and
issuance of a discretionary review
decision. Discretionary review shall be
limited to the record. No additional
information shall be considered by the
Discretionary Reviewing Officer. The
Discretionary Reviewing Officer shall
have 30 days to issue a discretionary
review decision after notification of the
parties and Appeal Deciding Officer has
occurred pursuant to § 214.19(d). The
Discretionary Reviewing Officer’s
decision shall constitute USDA’s final
administrative decision. If a
discretionary review decision is not
issued within 30 days following the
notification of the decision to conduct
discretionary review, the appeal
decision or Chief’s decision shall
constitute USDA’s final administrative
decision.

§214.20 Exhaustion of administrative
remedies.

Per 7 U.S.C. 6912(e), judicial review
of a decision that is appealable under
this part is premature unless the
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plaintiff has exhausted the
administrative remedies under this part.

§214.21 Information collection
requirements.

The rules of this part governing
appeal of decisions relating to
occupancy or use of National Forest
System lands and resources specify the
information that an appellant must
provide in an appeal. Therefore, these
rules contain information collection
requirements as defined in 5 CFR part
1320. These information collection
requirements are assigned Office of
Management and Budget Control
Number 0596—-0231.

§214.22 Applicability and effective date.

This part prescribes the procedure for
administrative review of appealable
decisions and Chief’s decisions set forth
in §214.4 issued on or after June 5,
2013.

PART 215—NOTICE, COMMENT, AND
APPEAL PROCEDURES FOR
NATIONAL FOREST SYSTEM
PROJECTS AND ACTIVITIES

m 4. The authority citation for part 215
continues to read as follows:

Authority: 16 U.S.C. 472, 551; sec. 322,
Pub. L. 102-381 (Appeals Reform Act), 106
Stat. 1419 (16 U.S.C. 1612 note).

m 5.In § 215.1, revise paragraph (b) to
read as follows:

§215.1 Purpose and scope.
* * * * *

(b) Scope. Notice of proposed actions
and opportunity to comment provide an
opportunity for the public to provide
meaningful input prior to the decision
on projects and activities implementing
land management plans. The rules of
this part complement other
opportunities to participate in the Forest
Service’s project and activity planning,
such as those provided by the National
Environmental Policy Act of 1969
(NEPA) and its implementing
regulations at 40 CFR parts 1500-1508
and 36 CFR part 220; the National
Forest Management Act (NFMA) and its
implementing regulations at 36 CFR part
219; and the regulations at 36 CFR part
216 governing public notice and
comment for certain Forest Service
directives.

m 6.In §215.2, revise the definitions for
“Appeal,” “Appeal Deciding Officer,”
“Appeal record,” “Appellant,” and
“Responsible Official” to read as
follows:

§215.2 Definitions.
* * * * *

Appeal—A document filed with an
Appeal Deciding Officer in which an

individual or entity seeks review of a
Forest Service decision under this part.

Appeal Deciding Officer—The U.S.
Department of Agriculture (USDA)
official or Forest Service line officer
who is one organizational level above
the Responsible Official or the
respective Deputy Forest Supervisor,
Deputy Regional Forester, or Associate
Deputy Chief with the delegation of
authority relevant to the provisions of
this part.

* * * * *

Appeal record —Documentation and
other information filed with the Appeal
Deciding Officer within the relevant
time period by parties to an appeal and
upon which review of an appeal is

conducted.
* * * * *

Appellant—An individual or entity
that has filed an appeal of a decision

under this part.
* * * * *

Responsible Official—The Forest
Service line officer who has the
delegated authority to make and
implement a decision that may be
appealed under this part.

* * * * *

§215.11 [Amended]
m 7.In § 215.11, remove paragraph (d).

§215.14 [Amended]

m 8.In § 215.14, remove paragraph
(b)(5), and redesignate paragraphs (b)(6)
through (9) as paragraphs (b)(5) through
(8).

m 9.In § 215.15, revise paragraph (c) to
read as follows:

§215.15 Appeal time periods and process.

* * * * *

(c) Evidence of timely filing. Parties to
an appeal are responsible for ensuring
timely filing of appeal documents.
Questions regarding whether an appeal
document has been timely filed shall be
resolved by the Appeal Deciding Officer
based on the following indicators:

(1) The date of the U.S. Postal Service
postmark for an appeal received before
the close of the fifth business day after
the appeal filing date;

(2) The electronically generated
posted date and time for email and
facsimiles;

(3) The shipping date for delivery by
private carrier for an appeal received
before the close of the fifth business day
after the appeal filing date; or

(4) The official agency date stamp
showing receipt of hand delivery.
* * * * *

PART 222—RANGE MANAGEMENT

m 10. The authority citation for part 222
is revised to read as follows:

Authority: 7 U.S.C. 1010-1012, 5101-5106;
16 U.S.C. 551, 572, 5801; 31 U.S.C. 9701; 43
U.S.C. 1751, 1752, 1901; E.O. 12548 (51 FR
5985).

Subpart B—[Redesignated as Subpart
D]

m 11. Redsignate subpart B, consisting of
§§ 222.20 through 222.36, as subpart D,
consisting of §§222.60 through 222.76,
and revise the newly redesignated
subpart D authority citation to read as
follows:

Subpart D—Management of Wild Free-
Roaming Horses and Burros

Authority: 7 U.S.C. 1011; 16 U.S.C. 551,
1331-1340; 43 U.S.C. 1901 note.

m 12. Add a new subpart B to read as
follows:

Subpart B—Mediation of Term Grazing
Permit Disputes

Sec.

222.20
222.21
222.22
222.23
222.24
222.25
222.26

Decisions subject to mediation.
Parties.

Stay of appeal.

Confidentiality.

Records.

Costs.

Ex parte communications.

Authority: 7 U.S.C. 5101-5106; 16 U.S.C.
472, 551.

Subpart B—Mediation of Term Grazing
Permit Disputes

§222.20 Decisions subject to mediation.

The holder of a term grazing permit
issued in a State with a mediation
program certified by the U.S.
Department of Agriculture may request
mediation of a dispute relating to a
decision to suspend or cancel the permit
as authorized by 36 CFR 222.4(a)(2)(i),
(ii), (iv), and (v) and (a)(3) through (6).
Any request for mediation must be
included in an appeal of the decision to
suspend or cancel the permit filed in
accordance with 36 CFR part 214.

§222.21 Parties.

Only the following may be parties to
mediation of a term grazing permit
dispute:

(a) A mediator authorized to mediate
under a State mediation program
certified by the U.S. Department of
Agriculture;

(b) The Chief, Forest Service, or other
Forest Service employee who made the
decision being mediated or his or her
designee;
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(c) The holder whose term grazing
permit is the subject of the decision and
who has requested mediation in an
appeal filed in accordance with the
procedures at 36 CFR part 214;

(d) That holder’s creditors, if
applicable; and

(e) Legal counsel, if retained. The
Forest Service will have legal
representation in the mediation only if
the holder has legal representation in
the mediation.

§222.22 Stay of appeal.

If an appellant requests mediation of
a decision subject to mediation under
§222.20 in an appeal filed under 36
CFR part 214, the Appeal Deciding
Officer shall immediately notify all
parties to the appeal that all appeal
deadlines are automatically stayed for
45 days to allow for mediation. If a
mediated agreement is not reached in 45
days, the Appeal Deciding Officer may
extend the automatic stay for another 15
days if there is a reasonable possibility
that a mediated agreement can be
achieved within that timeframe. If an
agreement is not achieved at the end of
the 45- or 60-day mediation process, the
Appeal Deciding Officer shall
immediately notify all parties to the
appeal that mediation was unsuccessful,
that the stay has expired, and that the
time periods and procedures applicable
to an appeal under 36 CFR part 214 are
reinstated.

§222.23 Confidentiality.

Mediation sessions and dispute
resolution communications as defined
in 5 U.S.C. 571(5) shall be confidential.
Any mediation agreement signed by a
Forest Service official and the holder of
a term grazing permit is subject to
public disclosure.

§222.24 Records.

Notes taken or factual material shared
during mediation sessions shall not be
included in the appeal record prepared
in accordance with the procedures at 36
CFR part 214.

§222.25 Costs.

The Forest Service shall cover only
those costs incurred by its own
employees in mediation sessions.

§222.26 Ex parte communications.

The Chief of the Forest Service or
other Forest Service employee who
made the decision being mediated, or
his or her designee, shall not discuss
mediation with the Appeal Deciding
Officer, except to request an extension
of time or to communicate the results of
mediation.

Subpart C—[Amended]

m 13. The authority citation for subpart
C of part 222 is revised to read as
follows:

Authority: 16 U.S.C. 551; 31 U.S.C. 9701;
43 U.S.C. 1751, 1752, 1901; E.O. 12548 (51
FR 5985).

PART 228—MINERALS

m 14. The authority citation for part 228
is revised to read as follows:

Authority: 16 U.S.C. 478, 551; 30 U.S.C.
226, 352, 601, 611; 94 Stat. 2400.

Subpart A—Locatable Minerals

m 15. Revise § 228.14 to read as follows:

§228.14 Appeals.

Appeal of decisions of an authorized
officer made pursuant to this subpart is
governed by 36 CFR part 214 or 215.

Subpart C—Disposal of Mineral
Materials

m 16.In § 228.65, revise paragraph (b)(4)
to read as follows:

§228.65 Payment for sales.

* * * * *

(b) * * *
(4) If the purchaser fails to make
payments when due, the contract will
be considered breached, the authorized
officer will cancel the contract, and all
previous payments will be forfeited
without prejudice to any other rights

and remedies of the United States.
* * * * *

m 17.In § 228.66 revise paragraph (c) to
read as follows:

§228.66 Refunds.

* * * * *

(c) Cancellation. (1) If the contract is
cancelled by the authorized officer for
reasons which are beyond the
purchaser’s control; or

(2) If the contract is cancelled by
mutual agreement. This refund
provision is not a warranty that a
specific quantity of material exists in
the sale area.

Subpart E—Oil and Gas Resources

m 18.In § 228.107, revise paragraph (c)
to read as follows:

§228.107 Review of surface use plan of
operations.
* * * * *

(c) Notice of decision. The authorized
Forest officer shall give public notice of
the decision on a surface use plan of
operations and include in the notice

that the decision is subject to appeal
under 36 CFR part 214 or 215.

* * * * *

PART 241—FISH AND WILDLIFE

m 19. The authority citation for part 241
continues to read as follows:

Authority: 16 U.S.C. 472, 539, 551, 683.

Subpart B—Conservation of Fish,
Wildlife, and Their Habitat, Chugach
National Forest, Alaska

m 20.In § 241.22, revise paragraphs (e)
and (f) to read as follows:

§241.22 Consistency determinations.
* * * * *

(e) Subject to valid existing rights, the
responsible Forest Officer may revoke,
suspend, restrict, or require
modification of any activity if it is
determined that such measures are
required to conserve wildlife, fish, or
their habitat within areas of the
Chugach National Forest subject to this
subpart. Prior to taking action to revoke,
suspend, restrict, or require
modification of an activity under this
section, the responsible Forest Officer
shall give affected parties reasonable
prior notice and an opportunity to
comment, unless it is determined that
doing so would likely result in
irreparable harm to conservation of fish,
wildlife, and their habitat.

(f) Decisions made pursuant to this
section are subject to appeal only as
provided in 36 CFR part 214.

* * * * *

PART 251—LAND USES

m 21. The authority citation for part 251
continues to read as follows:

Authority: 16 U.S.C. 472, 479b, 551, 1134,
3210, 6201-13; 30 U.S.C. 1740, 1761-1771.

Subpart A—Miscellaneous Land Uses

m 22. The authority citation for part 251,
subpart A, continues to read as follows:

Authority: 7 U.S.C. 1011; 16 U.S.C. 518,
551, 678a; Pub. L. 76-867, 54 Stat. 1197.

m 23. Amend § 251.15 by revising
paragraphs (a)(2)(iv) and (a)(3) to read as
follows:

§251.15 Conditions, rules, and regulations
to govern exercise of mineral rights
reserved in conveyances to the United
States.

(a) * x %

(2) * *x %

(iv) Failure to comply with the terms
and conditions of the permit shall be
cause for revocation of all rights to use,
occupy, or disturb the surface of the
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lands covered by the permit, but in the
event of revocation, a new permit shall
be issued upon application when the
causes for revocation of the preceding
permit have been satisfactorily
remedied and the United States has
been reimbursed for any damages it has
incurred from the noncompliance.

(3) All structures, other
improvements, and materials shall be
removed from the lands within one year
after the date of revocation of the

permit.
* * * * *

Subpart B—Special Uses

m 24. The authority citation for part 251,
subpart B, continues to read as follows:

Authority: 16 U.S.C. 4601-6a, 4601-6d,
472, 497b, 497c, 551, 580d, 1134, 3210; 30
U.S.C. 185; 43 U.S.C. 1740, 1761-1771.24.

m 25.In § 251.51 revise the definitions
for “Holder,” “Revocation,” ““Special
use authorization,” and “Termination”
to read as follows:

§251.51 Definitions.
* * * * *

Holder—an individual or entity that
holds a valid special use authorization.
* * * * *

Revocation—the cessation, in whole
or in part, of a special use authorization
by action of an authorized officer before
the end of the specified period of use or
occupancy for reasons set forth in
§251.60(a)(1)(1), (a)(2)({), (g), and (h) of
this subpart.

* * * * *

Special use authorization—a written
permit, term permit, lease, or easement
that authorizes use or occupancy of
National Forest System lands and
specifies the terms and conditions
under which the use or occupancy may
occur.

* * * * *

Termination—the cessation of a
special use authorization by operation
of law or by operation of a fixed or
agreed-upon condition, event, or time as
specified in the authorization, which
does not require a decision by an
authorized officer to take effect, such as
expiration of the authorized term;
change in ownership or control of the
authorized improvements; or change in
ownership or control of the holder of
the authorization.

* * * * *

m 26.In § 251.54, revise the last
sentence of paragraph (g)(3)(iii) to read
as follows:

§251.54 Proposal and application
requirements and procedures.
* * * * *

(g] R
(3) * % %

(iii) * * * A denial of an application
in paragraphs (g)(3)(ii)(A) through
(g)(3)(ii)(H) of this section constitutes
final agency action, is not subject to
administrative appeal, and is

immediately subject to judicial review.
* * * * *

m 27.In § 251.60, revise paragraphs
(a)(1)(i), (a)(2)(ii), and (h)(2) to read as

follows:

§251.60 Termination, revocation, and
suspension.
EE

%?]) R

(ii) Judicial review. Revocation or
suspension of a special use
authorization under this paragraph
constitutes final agency action, is not
subject to administrative appeal, and is
immediately subject to judicial review.
* * * * *

(2) * % %

(ii) Administrative review. Except for
revocation or suspension of an easement
issued pursuant to § 251.53(e) or
§ 251.53(1) of this subpart, revocation or
suspension of a special use
authorization under this paragraph is
subject to appeal pursuant to 36 CFR

part 214.
* * * * *
(h) * k k

(2) Before any such easement is
revoked upon abandonment, the owner
of the easement shall be given notice
and, upon the owner’s request made
within 60 days after receipt of the
notice, shall be given an appeal in
accordance with the provisions of 36
CFR part 214.

* * * * *
m 28. Revise § 251.61 to read as follows:

§251.61 Applications for new, changed, or
additional uses or area.

(a) Holders shall file a new or
amended application for authorization
of any new, changed, or additional uses
or area, including any changes that
involve any activity that has an impact
on the environment, other uses, or the
public. In approving or denying new,
changed, or additional uses or area, the
authorized officer shall consider, at a
minimum, the findings or
recommendations of other affected
agencies and whether to revise the terms
and conditions of the existing
authorization or issue a new
authorization. Once approved, any new,
changed, or additional uses or area must
be reflected in the existing or a new
authorization.

(b) A holder may be required to
furnish as-built plans, maps, or surveys
upon completion of construction.

Subpart C—[Removed and Reserved]

m 29. Remove and reserve subpart C,
consisting of §§ 251.80 through 251.103.

Subpart E—Revenue-Producing Visitor
Services in Alaska

m 30. The authority citation for part 251,
subpart E, continues to read as follows:

Authority: 16 U.S.C. 3197.

m 31. Revise § 251.126 toread as
follows:

§251.126 Appeals.

Decisions related to the issuance of
special use authorizations in response to
written solicitations by the Forest
Service under this subpart or related to
the modification of special use
authorizations to reflect historical use
are subject to administrative appeal
under 36 CFR part 214.

PART 254—LANDOWNERSHIP
ADJUSTMENTS

Subpart A—Land Exchanges

m 32. The authority citation for part 254,
subpart A, is revised to read as follows:
Authority: 7 U.S.C. 428a(a) and 1011; 16

U.S.C. 484a, 485, 486, 516, 551, 555a; 43
U.S.C. 1701, 1715, 1716, 1740.

m 33.In § 254.4, revise paragraph (g) to
read as follows:

§254.4 Agreement to initiate an exchange.
* * * * *

(g) The withdrawal from an exchange
proposal by the authorized officer at any
time prior to the notice of decision
pursuant to § 254.13 of this subpart is
not appealable under 36 CFR part 214
or 215.

m 34.In § 254.13, revise paragraph (b) to
read as follows:

§254.13 Approval of exchanges; notice of
decision.
* * * * *

(b) The decision to approve or
disapprove an exchange proposal shall
be subject to appeal as provided under
36 CFR part 214 or 215 for 45 days after
the date of publication of a notice of
availability of the decision.

m 35.In § 254.14, revise paragraph (b)(6)
to read as follows:

§254.14 Exchange agreement.
* * * * *

(b) * *x %

(6) In the event of an appeal under 36
CFR part 214 or 215, a decision to
approve an exchange proposal pursuant
to § 254.13 of this subpart is upheld;
and
* * * * *
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m 36.1In §254.15, revise the last
sentence of paragraph (c)(2) to read as
follows:

§254.15 Title standards.

* * * * *

(C) * *x %

(2) * * *If an agreement cannot be
reached, the authorized officer shall
consider other alternatives to
accommodate the authorized use or
shall determine whether there are
specific and compelling reasons in the
public interest for revoking the
authorization for that use pursuant to 36
CFR 251.60.

PART 292—NATIONAL RECREATION
AREAS

Subpart C—Sawtooth National
Recreation Area—Private Lands

m 37. The authority citation for part 292,
subpart C, continues to read as follows:

Authority: Sec. 4(a), Act of Aug. 22, 1972
(86 Stat. 613).

m 38.In § 292.15, revise paragraph (1) to
read as follows:

§292.15 General provisions—procedures.
* * * * *

(1) Appeals. Denial or revocation of a
certification of compliance under this
subpart is subject to appeal under 36
CFR part 214.

Subpart D—Sawtooth National
Recreation Area—Federal Lands

m 39. The authority citation for part 292,
subpart D, is revised to read as follows:

Authority: 16 U.S.C. 460aa—10, 478, 551.

m 40. In § 292.18, revise paragraph (f) to
read as follows:

§292.18 Mineral resources.

* * * * *

(f) Operating plans—suspension,
revocation, or modification. The
authorized officer may suspend or
revoke authorization to operate in whole
or in part where such operations are
causing substantial impairment which
cannot be mitigated. At any time during
operations under an approved operating
plan, the operator may be required to
modify the operating plan to minimize
or avoid substantial impairment of the
values of the SNRA.

* * * * *

Dated: March 25, 2013.
Authur L. Blazer,
Deputy, Under Secretary, U.S. Forest Service.
[FR Doc. 2013-13260 Filed 6—4—13; 8:45 am]
BILLING CODE 3410-11-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2013-0062; FRL-9820-1]

Approval and Promulgation of
Implementation Plans; Kentucky:
Kentucky Portion of Cincinnati-
Hamilton, Revision to the Motor
Vehicle Emissions Budgets

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Kentucky State Implementation Plan
(SIP), submitted to EPA on August 9,
2012, by the Commonwealth of
Kentucky, through the Kentucky Energy
and Environment Cabinet, Division for
Air Quality (DAQ). Kentucky’s August
9, 2012, SIP revision includes changes
to the maintenance plan for the
Kentucky portion of the Cincinnati-
Hamilton, OH-KY-IN, maintenance
area for the 1997 8-hour ozone national
ambient air quality standards (NAAQS).
The Cincinnati-Hamilton, OH-KY-IN,
maintenance area for the 1997 8-hour
ozone NAAQS includes the counties of
Boone, Campbell and Kenton in
Kentucky (hereafter also referred to as
Northern Kentucky); a portion of
Dearborn County, Indiana; and the
entire counties of Butler, Clermont,
Clinton, Hamilton and Warren in Ohio.
Kentucky’s August 9, 2012, SIP revision
proposes to update the motor vehicle
emissions budget using an updated
mobile emissions model, the Motor
Vehicle Emissions Simulator (also
known as MOVES2010a), and to
increase the safety margin allocated to
motor vehicle emissions budgets
(MVEBs or budgets) for nitrogen oxides
(NOx) and volatile organic compounds
(VOC) for Northern Kentucky to account
for changes in the emissions model and
vehicle miles traveled (VMT) projection
model. EPA is approving this SIP
revision and deeming the MVEB
adequate for transportation conformity
purposes, because the Commonwealth
has demonstrated that it is consistent
with the Clean Air Act (CAA or Act).

DATES: This rule is effective on August
5, 2013 without further notice, unless
EPA receives relevant adverse comment
by July 5, 2013. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—

OAR-2013-0062 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4—-RDS@epa.gov.

3. Fax: (404) 562-9010.

4. Mail: EPA-R04-OAR-2013-0062,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2013—
0062. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
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about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Kelly Sheckler, Air Quality and
Transportation Modeling Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Kelly
Sheckler may be reached by phone at
(404) 562-9222 or by electronic mail
address sheckler.kelly@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. What Is the background for this
action?

a. SIP Budgets and Transportation
Conformity

Under the CAA, states are required to
submit, at various times, control strategy
SIP revisions and maintenance plans for

nonattainment and maintenance areas
for a given NAAQS. These emission
control strategy SIP revisions (e.g.,
reasonable further progress and
attainment demonstration SIP revisions)
and maintenance plans include budgets
of on-road mobile source emissions for
criteria pollutants and/or their
precursors to address pollution from
cars, trucks, and other on-road vehicles.
SIP budgets are the portions of the total
allowable emissions that are allocated to
on-road vehicle use that, together with
emissions from other sources in the
area, will provide for attainment or
maintenance. The budget serves as a
ceiling on emissions from an area’s
planned transportation system. For
more information about budgets, see the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62188).

Under section 176(c) of the CAA,
transportation plans, transportation
improvement programs (TIPs), and
transportation projects must “conform”
to (i.e., be consistent with) the SIP
before they can be adopted or approved.
Conformity to the SIP means that
transportation activities will not cause
new air quality violations, worsen
existing air quality violations, or delay
timely attainment of the NAAQS or an
interim milestone. The transportation
conformity regulations can be found at
40 CFR Parts 51 and 93.

Before budgets can be used in
conformity determinations, EPA must
affirmatively find the budgets adequate.
However, adequate budgets do not
supersede approved budgets for the
same CAA purpose. If the submitted SIP
budgets are meant to replace budgets for
the same CAA purpose and year(s)
addressed by a previously approved SIP,
as in the case of Kentucky’s
MOVES2010a VOC and NOx budgets for
the 1997 8-hour ozone NAAQS (the
subject of this action), EPA must
approve the revised SIP and budgets,
and can affirm the budgets are adequate
at the same time. Once EPA approves
the SIP revision and determines the
budgets adequate, the revised budgets
must be used by the state and federal
agencies in determining whether
transportation activities conform to the
SIP as required by section 176(c) of the
CAA. EPA’s substantive criteria for
determining the adequacy of budgets are
set out in 40 CFR 93.118(e)(4).

b. Prior Approval of Budgets

Northern Kentucky, as part of the
Cincinnati-Hamilton, OH-KY-IN area,
was designated as nonattainment for the
1997 8-hour ozone NAAQS effective
June 15, 2004 (69 FR 23858).1
Subsequently, Northern Kentucky, as

part of the Cincinnati-Hamilton, OH-
KY-IN area, was redesignated as
attainment for the 1997 8-hour ozone
NAAQS on August 5, 2010, (75 FR
47218). As part of this redesignation,
EPA approved a 10-year air quality
maintenance plan covering the years
2010 through 2020. The 10-year air
quality maintenance plan for Northern
Kentucky established MVEBs for 2015
and 2020 for transportation conformity
purposes using the MOBILE 6.2 model
which was the latest approved
emissions model at that time. That plan
satisfied the CAA requirement for a
1997 8-hour ozone maintenance plan.

The same counties in Northern
Kentucky were designated
nonattainment for the 1997 annual fine
particulate matter (PM»s) NAAQS. See
70 FR 944 (January 5, 2005).
Subsequently, on December 15, 2011,
EPA approved a redesignation request
for this same area for the 1997 annual
PM, 5 from nonattainment to attainment.
See 76 FR 77903. Kentucky’s 1997
annual PM, s maintenance plan
included MVEBs that were derived with
the MOVES model—the latest approved
emissions model at that time.

Kentucky is taking the opportunity
through the Commonwealth’s August 9,
2012, SIP revision to align and update
the mobile model used to derive the
MVEBs for ozone for the ease of
implementing transportation conformity
requirements in the Northern Kentucky
Area. Specifically, Kentucky has opted
to update the 1997 8-hour ozone MVEBs
with the MOVES model. This update
would align the 1997 8-hour ozone
MVEBs with the most current mobile
model and would align these MVEBs
with the mobile model (i.e., MOVES)
that has to be used for both the ozone
and PM, s transportation conformity
analysis.

¢. The MOVES Emissions Model and
Regional Transportation Conformity
Grace Period

The MOVES model is EPA’s state-of-
the-art tool for estimating highway
emissions. The model is based on
analyses of millions of emission test
results and considerable advances in the
Agency’s understanding of vehicle
emissions. MOVES incorporates the
latest emissions data, more
sophisticated calculation algorithms,
increased user flexibility, new software
design, and significant new capabilities
relative to those reflected in MOBILE
6.2.

EPA announced the release of
MOVES2010 in March 2010 (75 FR
9411). EPA subsequently released two
minor model revisions: MOVES2010a in
September 2010 and MOVES2010b in
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April 2012. Both of these minor
revisions enhance model performance
and do not significantly affect the
criteria pollutant emissions results from
MOVES2010.

MOVES will be required for new
regional emissions analyses for
transportation conformity
determinations (“regional conformity
analyses”) outside of California that
begin after March 2, 2013 (or when EPA
approves MOVES-based budgets,
whichever comes first).2 The MOVES
grace period for regional conformity
analyses applies to both the use of
MOVES2010 and approved minor
revisions (e.g., MOVES2010a and
MOVES2010b). For more information,
see EPA’s “Policy Guidance on the Use
of MOVES2010 and Subsequent Minor
Model Revisions for State
Implementation Plan Development,
Transportation Conformity, and Other
Purposes” (April 2012), available online
at: www.epa.gov/otaq/stateresources/
transconf/policy.htm#models.

EPA encouraged areas to examine
how MOVES would affect future
transportation plan and TIP conformity
determinations so, if necessary, SIPs
and budgets could be revised with
MOVES or transportation plans and
TIPs could be revised (as appropriate)
prior to the end of the regional
transportation conformity grace period.
EPA also encouraged state and local air
agencies to consider how the release of
MOVES would affect analyses
supporting SIP submissions under
development (77 FR 9411 and 77 FR
11394).

For consistency purposes with future
Transportation conformity
determinations, the interagency
consultation partners for transportation
conformity decided to update the 1997
8-hour ozone MOBILE6.2-based MVEBs
with MOVES

d. Submission of New Budgets Based on
MOVES2010a

On August 9, 2012, the
Commonwealth submitted a SIP
revision to revise the 1997 8-hour ozone
MVEBs using the MOVES2010a
emissions model for the Kentucky
portion of the Ohio, Kentucky and

Indiana MSA. The revision reflects
changes in emission estimates due to
new emissions model, VMT projection
models, and other emission model input
data. The Indiana and Ohio portion of
this Area have separate MVEBs. In its
August 9, 2012, SIP revision, Kentucky
also provides for a safety margin to the
1997 8-hour ozone MVEBs for the years
2015 and 2020 for both NOx and VOC.
The 1997 8-hour ozone MVEBs
(expressed in tons per day (tpd)) that are
being updated through today’s action
were originally approved by EPA on
August 5, 2010 (75 FR 47218). These
MVEBs were established for NOx and
VOC for the years, 2015 and 2020.

II. What are the criteria for approval?

EPA has always required under the
CAA that revisions to existing SIPs
continue to meet applicable
requirements (i.e., reasonable further
progress (RFP), attainment, or
maintenance). States that revise their
existing SIPs to include MOVES budgets
must therefore show that the SIP
continues to meet applicable
requirements with the new level of
motor vehicle emissions contained in
the budgets. The SIP must also meet any
applicable SIP requirements under CAA
section 110.

In addition, the transportation
conformity rule (40 CFR
93.118(e)(4)(iv)) requires that ““the motor
vehicle emissions budget(s), when
considered together with all other
emissions sources, is consistent with
applicable requirements for [RFP],
attainment, or maintenance (whichever
is relevant to the given implementation
plan submission).” This and the other
adequacy criteria found at 40 CFR
93.118(e)(4) must be satisfied before
EPA can find submitted budgets
adequate or approve them for
conformity purposes.

In addition, areas can revise their
budgets and inventories using MOVES
without revising their entire SIP if: (1)
The SIP continues to meet applicable
requirements when the previous motor
vehicle emissions inventories are
replaced with MOVES base year and
milestone, attainment, or maintenance

year inventories; and (2) the state can
document that growth and control
strategy assumptions for non-motor
vehicle sources continue to be valid and
any minor updates do not change the
overall conclusions of the SIP. For
example, the first criterion could be
satisfied by demonstrating that the
emissions reductions between the base
year and attainment or maintenance
year are the same or greater using
MOVES than they were previously.

For more information, see EPA’s
“Policy Guidance on the Use of
MOVES2010 and Subsequent Minor
Model Revisions for State
Implementation Plan Development,
Transportation Conformity, and Other
Purposes” (April 2012).

III. What is EPA’s analysis of the
Commonwealth’s SIP revision?

As discussed above, EPA issued an
updated motor vehicle emissions model
known as MOVES. In its announcement
of this model, EPA established a two-
year grace period for continued use of
MOBILES6.2 in regional emissions
analyses for transportation plan and
TIPs conformity determinations
(extending to March 2, 2013), after
which states (other than California)
must use MOVES in conformity
determinations for TIPs. MOBILE6.2
was the applicable mobile source
emissions model that was available
when the Commonwealth submitted the
original maintenance plan for the 1997
8-hour ozone NAAQS. The
Commonwealth has opted to update its
1997 8-hour ozone MVEBs with the
MOVES model for ease of implementing
transportation conformity requirements.

TABLE 1—ORIGINAL MVEBS FOR
NORTHERN KENTUCKY
[Boone, Campbell and Kenton Counties]

2015 (tpd) | 2020 (tpd)
[N[o 14.40 13.27
VOC oo, 9.76 10.07

The following tables show the
difference between the MOBILEG6.2
MVEBs and the MOVES MVEB.

TABLE 2—VOC EMISSIONS INVENTORY: MOBILE6.2 VERSUS MOVES MVEB

vOC MOBILES.2 MOVES
Sector 2005 2008 2015 2020 2005 2008 2015 2020
Point ..o 4.02 4.26 4.65 4.93 4.02 4.26 4.65 4.93
Area ... 21.43 20.63 20.36 20.36 21.43 20.63 20.36 20.36

2Upon the release of MOVES2010, EPA
established a two-year grace period before MOVES
is required to be used for regional conformity

analyses (75 FR 9411). EPA subsequently
promulgated a final rule on February 27, 2012, to

provide an additional year before MOVES is
required for these analyses (77 FR 11394).
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TABLE 2—VOC EMISSIONS INVENTORY: MOBILE6.2 VERSUS MOVES MVEB—Continued
VOC MOBILE6.2 MOVES
Sector 2005 2008 2015 2020 2005 2008 2015 2020
Non-Road ......................... 9.52 8.53 7.60 7.31 9.52 8.53 7.60 7.31
Mobile ...l 11.17 10.14 7.76 7.07 25.20 16.53 9.09 5.89
Total cooeeeeeeieeeieeel 46.14 43.56 40.37 39.67 60.17 49.95 41.70 38.49
TABLE 3—NOyx EMISSIONS INVENTORY: MOBILEG6.2 VERSUS MOVES MVEBS
NOx MOBILE6.2 MOVES
Sector 2005 2008 2015 2020 2005 2008 2015 2020
Point ..., 23.98 23.32 25.13 26.53 23.98 23.32 25.13 26.53
Ar€a ...vvvvvvernenrnniniinanns 10.57 10.40 10.35 10.35 10.57 10.40 10.35 10.35
Non-Road ......................... 27.72 23.69 20.49 19.57 27.72 23.69 20.49 19.57
Mobile ......oeeveeeieiiil 26.64 21.78 11.40 8.27 80.15 55.34 31.56 18.74
o) 7= | 88.91 79.19 67.37 64.72 142.42 112.75 87.53 75.19

Although the on-road mobile source
emissions increased from the original
MOBILE 6.2 MVEBs for a number of
projection years, the revised data does
not change the ozone attainment status
for the Cincinnati-Hamilton, OH-KY-IN
area. The point, area, and non-road
sectors of the SIP emissions inventory
are not affected. The only affected
portions are the on-road mobile source
emissions and the overall totals. EPA
notes that the change in the projected
emissions for on-road mobile sources is
due solely to the transitions from
reliance on MOBILE 6.2 MVEBs to
reliance on MOVES MVEBs.

The Commonwealth is currently
allocating portions of the available
safety margin 3 to the MVEBSs to account
for new emissions models, VMT
projections models, as well as changes
to future vehicle mix assumptions, that
influence the emission estimations. A
portion of the safety margin for both
VOC and NOx will be allocated for
budget years 2015 and 2020 to address
the additional projected emissions
increases associated with the use of the
MOVES model. The MVEB years will
remain the same with the MOVES
updated numbers. Specifically, 2.06 tpd
of the available VOC safety margin is
allocated to the 2015 MVEBs and 2.87
tpd for the 2020 MVEBs.* Additionally,

3 A safety margin is the difference between the
attainment level of emissions from all source
categories (i.e., point, area, and mobile) and the
projected level of emissions from all source
categories. The State may choose to allocate some
of the safety margin to the MVEB, for transportation
conformity purposes, so long as the total level of
emissions from all source categories remains equal
to or less than the attainment level of emissions.

4EPA notes that projected mobile emissions for
2020 decrease from 7.07 tpd under the MOBILE 6.2
model projection to 5.89 tpd under the MOVES

6.31 tpd of the available NOx safety
margin are allocated to the 2015 MVEBs
and 9.39 tpd for the 2020 MVEBs. The
remaining safety margin for VOC for
2015 is 6.19 tpd and for 2020 is 8.59
tpd. The remaining safety margin for
NOx for 2015 is 18.91 tpd and for 2020
is 28.17 tpd.

TABLE 4—NORTHERN KENTUCKY NOx

MVEBs
[tpd]
‘ 2015 ‘ 2020
NOx Emissions
On-Road Mobile Emis-
SIONS oeoeicieeeeeee e, 31.56 18.74
Safety Margin Allocated to
MVEBS ....ccovveevieeeienn. 6.31 9.39
NOx Conformity MVEBs ... 37.87 28.13

TABLE 5—NORTHERN KENTUCKY VOC

MVEBs
[tpd]
‘ 2015 ‘ 2020
VOC Emissions
On-Road Mobile Emis-
SIONS ooeeiiieeee e, 9.09 5.89
Safety Margin Allocated to
MVEBS ....ooeeveviviiieeenn, 2.06 2.87
VOC Conformity MVEBs .. 11.15 8.76

Taking into consideration the portion
of the safety margin applied to the
MVEBEs, the resulting difference

model projection. Nonetheless, KDAQ has proposed

to allocate 2.87 tpd of its VOC safety margin to the
2020 MVEBs to account for potential changes in
methodology that may occur in the future such as
updated socioeconomic data, new models, and
other factors.

between the attainment level of
emissions from all sources and the
projected level of emissions from all
sources in the maintenance area, the
Area still attains the NAAQS and meets
the maintenance requirements. The new
safety margins are listed below in Table
6.

TABLE 6—NEW SAFETY MARGINS FOR
THE NORTHERN KENTUCKY

Year VOC tpd NOx tpd
2015 oo, 6.19 18.91
2020 ....ooeeeeee 8.59 28.17

As shown in Tables 2 and 3 above,
VOC and NOx total emissions in
Northern Kentucky are projected to
steadily decrease from 2008 to the
maintenance year of 2020. This VOC
and NOx emission decrease
demonstrates continued maintenance of
the 8-hour ozone NAAQS for ten years
from 2010 (the year the Area was
effectively designated attainment for the
1997 8-hour ozone NAAQS) as required
by the CAA.

a. Approvability of the MOVES2010a-
Based Budgets

EPA is approving the MOVES2010a-
based budgets submitted by the
Commonwealth for use in determining
transportation conformity in Northern
Kentucky for the 1997 8-hour ozone
NAAQS. EPA is making this approval
based on our evaluation of these budgets
using the adequacy criteria found in 40
CFR 93.118(e)(4) and our evaluation of
the Commonwealth’s submittal and SIP
requirements. EPA has determined,
based on its evaluation, that the Area’s
SIP would continue to serve its
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intended purpose with the submitted
MOVES2010a-based budgets at 40 CFR
93.118(e)(4). Specifically:

e The submitted SIP was endorsed by
Kentucky Energy and Environment
Cabinet Secretary, Leonard K. Peters,
and was subject to a state public hearing
((e)(4)(1));

¢ Before the submitted SIP was
submitted to EPA, consultation among
federal, state, and local agencies
occurred, full documentation was
provided to EPA [and EPA’s stated
concerns were addressed, if applicable]
((e)(4)(i1);

e The budgets are clearly identified
and precisely quantified ((e)(4)(iii));

e The budgets, when considered
together with all other emissions
sources, are consistent with applicable
requirements for reasonable further
progress, attainment, or maintenance
((e)(4)(iv));

e The budgets are consistent with and
clearly related to the emissions
inventory and control measures in the
submitted SIP ((e)(4)(v); and,

e The revisions explain and
document changes to the previous
budgets, impacts on point and area
source emissions, and changes to
established safety margins, and reasons
for the changes (including the basis for
any changes related to emission factors
or vehicle miles traveled) ((e)(4)(vi)).

EPA has always required under the
CAA that revisions to existing SIPs and
budgets continue to meet applicable
requirements (e.g., RFP or attainment).
Therefore, states that revise existing
SIPs with MOVES must show that the
SIP continues to meet applicable
requirements with the new level of
motor vehicle emissions calculated by
the new model.

To that end, Kentucky DAQ’s
submitted SIP meets EPA’s two criteria
for revising budgets without revising the
entire SIP if:

(1) The SIP continues to meet
applicable requirements when the
previous motor vehicle emissions
inventories are replaced with [MOVES
model used] base year and milestone,
attainment, or maintenance year
inventories, and

(2) The state can document that
growth and control strategy assumptions
for non-motor vehicle sources continue
to be valid and any minor updates do
not change the overall conclusions of
the SIP.

As described above in section above,
the Area meets both of the above criteria
based on information provided to EPA
or if there are more significant changes
in other inventory categories. Based on
review of the SIP and the new budgets
provided, EPA is determining that the

SIP will continue to meet applicable
requirements if the revised motor
vehicle emissions inventories are
replaced with MOVES2010a.

b. Applicability of MOVES2010a-Based
Budgets

Pursuant to the Commonwealth’s
request, EPA is approving the revised
budgets. The Commonwealth’s existing
MOBILES.2 budgets will no longer be
applicable for transportation conformity
purposes upon the effective date of this
final approval.

In addition, once EPA approves the
MOVES2010a-based budgets, the
regional transportation conformity grace
period for using MOVES2010 (and
subsequent minor revisions) for the
pollutants included in these budgets
will end for Northern Kentucky for the
1997 8-hour ozone NAAQS on the
effective date of this final approval.®

IV. Final Action

EPA is taking direct final action to
approve Commonwealth’s August 9,
2012, SIP revision to replace the
existing MOBILE 6.2 MVEBs for VOC
and NOx with new budgets based on
MOVES2010a. In addition, EPA is
taking direct final action to allocate a
portion of the available safety margin to
the MOVES2010a MVEBs for Northern
Kentucky for the 1997 8-hour ozone
NAAQS. EPA is approving this action
because it is consistent with the CAA
and the transportation conformity
requirements at 40 CFR 93.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should an adverse comment be filed.
This rule will be effective on August 5,
2013 without further notice unless the
Agency receives adverse comment by
July 5, 2013. If EPA receives such
comments, then EPA will publish a
document withdrawing the final rule
and informing the public that the rule
will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time. If
no such comments are received, the

5For more information, see EPA’s “Policy
Guidance on the Use of MOVES2010 and
Subsequent Minor Revisions for State
Implementation Plan Development, Transportation
Conformity, and Other Purposes,” (April 2012).

public is advised this rule will be
effective on August 5, 2013 and no
further action will be taken on the
proposed rule.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by Commonwealth law.
For that reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
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country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate

circuit by August 5, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone,

Intergovernmental relations,
Incorporation by reference, Nitrogen
dioxides, Reporting and recordkeeping
requirements, and Volatile organic
compounds.

Dated: May 22, 2013.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.920 (e) is amended by
adding a new entry at the end of the
table for the “MVEB Update for the 1997
8-hour Ozone Maintenance Plan for
Northern Kentucky” to read as follows:

§52.920 Identification of plan.

* * * * *

(e)* EE

EPA APPROVED KENTUCKY NON—-REGULATORY PROVISIONS

Name of non-regulatory SIP
provision

Applicable geographic or
nonattainment area

State submittal
date/effective date

EPA approval date

Explanation

* *

MVEB Update for the 1997
8-hour Ozone Maintenance
Plan for Northern Kentucky.

Boone, Campbell, and Ken-
ton Counties, KY.

* * *

lication].

* *

8/9/12 6/5/13 [Insert citation of pub-

[FR Doc. 2013-13186 Filed 6—-4—-13; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0887; FRL—9388-1]
Propamocarb; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of propamocarb in
or on succulent lima bean. Interregional
Research Project Number 4 (IR—4)
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective June
5, 2013. Objections and requests for
hearings must be received on or before
August 5, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also

Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2008-0887, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at hitp://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Laura Nollen, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:

(703) 305—-7390; email address:
nollen.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).


http://www.regulations.gov
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B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the OCSPP test
guidelines referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0887 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 5, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2008-0887, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is

available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 13,
2009 (74 FR 16866) (FRL-8396-6), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 8E7473) by IR—4, Rutgers
University, 500 College Rd. East, Suite
201W, Princeton, NJ 08540. The petition
requested that 40 CFR 180.499 be
amended by establishing a tolerance for
residues of the fungicide propamocarb
hydrochloride (propamocarb HCI),
propyl[3-
(dimethylamino)propyllcarbamate
monohydrochloride, in or on succulent
lima bean at 2.0 parts per million (ppm).
That document referenced a summary of
the petition prepared on behalf of IR—4
by Bayer CropScience, the registrant,
which is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the tolerance expression for all
established commodities to be
consistent with current Agency policy.
The reason for this change is explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has

sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for propamocarb
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with propamocarb follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

In all species tested for toxicity to
propamocarb, decreased body weights,
body-weight gains, and food
consumption were observed following
subchronic and chronic durations of
exposure. Effects indicative of toxicity
were noted in the digestive and
gastrointestinal (GI) tracts in dogs,
including chronic erosive gastritis and
vacuolization of the salivary glands,
stomach, and duodenum. Ocular effects
were noted in rats (opacity of the eye
and yellow colored eyes in females) and
in dogs (vacuolization of the lacrimal
gland, retinal degeneration, and
hyporeflectivity of the inner eye tissue
below the lens). Respiratory tract effects
were also noted in dogs, including
vacuolization of the cells of the trachea
and lung. In rats, there were signs of
neurotoxicity including decreased
motor activities in females following
acute exposure and vacuolization of the
ventricles of the brain that produce
cerebral spinal fluid noted for
subchronic and chronic durations.
There were no signs of immunotoxicity
in the guideline immunotoxicity study
for propamocarb.

Fetal effects due to propamocarb
treatment were noted at doses which
also caused maternal toxicity. Effects in
the rat included increased fetal death
and post-implantation loss, increases in
minor skeletal anomalies, and increased
incidences of small fetuses. There were
also inter-atrial septal defects, and
hemorrhage in the ears, upper GI tract,
and nasopharynx/sinuses. Maternal
effects consisted of decreased absolute
body weights, body-weight gains and
food consumption, and mortality. In
rabbits, the only developmental effect
was an increase in post-implantation
loss. Maternal effects consisted of
increased abortions, and body-weight
decrements.

Additionally, in the rat 2-generation
reproduction studies, parental and
offspring effects occurred at the same
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dose. Parental effects were similar to the
effects observed in the rat subchronic
and chronic studies in addition to
clinical signs including salivation,
reddish material around the mouth, and
urine staining. Offspring effects
consisted of pup deaths, decreased
viability and lactation indices and litter
size, and decreased pup body weights
and body weight gains. Reproductive
effects consisted of increased
vacuolization and decreased weight of
the epididymides, decreased sperm
counts and motility, and abnormal
sperm morphology.

Propamocarb has been classified as
“not likely to be carcinogenic to
humans” by all routes of exposure,
based upon lack of evidence of
carcinogenicity in rats and mice.

Specitic information on the studies
received and the nature of the adverse
effects caused by propamocarb as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the

toxicity studies can be found at http://
www.regulations.gov in the document
entitled “Propamocarb Hydrochloride
(Propamocarb-HCI). Section 3 Request
for use on Lima Beans (Succulent).
Human-Health Risk Assessment” at pp.
32-37 in docket ID number EPA-HQ-
OPP-2008-0887.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest

dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for propamocarb used for
human-health risk assessment is shown
in Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PROPAMOCARB FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

POD and UFs/SFs

ment

RfD, PAD, LOC for risk assess-

Study and toxicological effects

Acute dietary (Females 13-49

years of age).

NOAEL = 150 mg/kg/day.
UFa = 10X

UF]-[ = 1OX

FQPA SF = 1X

Acute RfD = 1.5 mg/kg/day. .........
aPAD = 1.5 mg/kg/day.

Developmental
Rabbit.

LOAEL = 300 mg/kg/day based
on decreased body weight gain
and decreased motor activity.

Toxicity Study—

Acute dietary (General population
including infants and children).

NOAEL = 200 mg/kg/day.
UFa = 10X

UFy = 10X

FQPA SF = 1X

Acute RfD = 2 mg/kg/day. ............
aPAD = 2 mg/kg/day.

Acute  Neurotoxicity = Screening
Battery—Rat.

LOAEL = 2,000 mg/kg/day based
on decreased body weight gain
and decreased motor activity.

Chronic dietary (All populations) ....

NOAEL = 12 mg/kg/day.
UFA = 10X

UFy = 10X

FQPA SF = 1X

Chronic RfD = 0.12 mg/kg/day. ....
cPAD = 0.12 mg/kg/day.

Carcinogenicity Study—Mouse.

LOAEL = 95 mg/kg/day based on
decreased body weight and
body weight gain in females.

Dermal short-term (1 to 30 days) ..

Dermal (or oral) study
NOAEL = 150 mg/kg/day.
UFA = 1OX

UFy = 10X

FQPA SF = 1X

LOC for MOE =100 .......ccceeeene..n.

2-Generation Reproduction Tox-
icity Study—Rat.

LOAEL = 406.69 mg/kg/day for
males and 467.13 mg/kg/day
for females based on de-

creased body weights.

Cancer (Oral, dermal, inhalation) ..

Classification: “Not likely to be carcinogenic to humans.”

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). POD = points of departure. RfD = reference dose. UF = uncertainty factor. UF5 = extrapolation from animal to human (interspecies).
UFy = potential variation in sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to propamocarb, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing propamocarb tolerances in 40
CFR 180.499. EPA assessed dietary

exposures from propamocarb in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single

exposure. Such effects were identified
for propamocarb. In estimating acute
dietary exposure, EPA used Dietary
Exposure Evaluation Model software
with the Food Commodity Intake
Database (DEEM-FCID) Version 3.16,
which uses food consumption data from
the U.S. Department of Agriculture’s
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National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA),
conducted from 2003-2008. As to
residue levels in food, EPA assumed 100
percent crop treated (PCT) and
tolerance-level residues for all
commodities. In addition, DEEM
version 7.81 default processing factors
were used, when appropriate.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used DEEM-FCID Version 3.16. As
to residue levels in food, EPA assumed
100 PCT and tolerance-level residues for
all commodities. In addition, DEEM
version 7.81 default processing factors
were used, when appropriate.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that propamocarb does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for propamocarb. Tolerance level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for propamocarb in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
propamocarb. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
propamocarb for surface water are
estimated to be 8,762 parts per billion
(ppb) for acute exposures and 1,067 ppb
for chronic exposures for non-cancer
assessments. For ground water, the
EDWC is estimated to be 15.6 ppb for
acute and chronic exposures for non-
cancer assessments.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 8,762 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 1,067 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Propamocarb is currently registered for
use on golf course turf, which may
result in residential exposure. EPA
assessed residential exposure using the
following assumptions: Chemical-
specific turf transferable residue (TTR)
data for propamocarb were used to
assess potential short-term dermal post-
application exposures to adult and
youth golfers. Post-application oral and
inhalation exposures, as well as
residential handler exposures, are not
expected based on the current use
patterns for propamocarb. Intermediate-
term residential exposures are not
expected based on the current use
patterns; however, the short-term
aggregate assessment would be
protective of any potential intermediate-
term exposures, as the short- and
intermediate-term PODs are the same.
Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” Although a
carbamate, propamocarb is not an N-
methyl carbamate and does not cause
cholinesterase inhibition. Therefore, it
was not included in the N-methyl
carbamate cumulative risk assessment.
EPA has not found propamocarb to
share a common mechanism of toxicity
with any other substances, and
propamocarb does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that propamocarb does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
There was no increased quantitative
prenatal sensitivity due to propamocarb
treatment. Effects in developing rats
occurred at the same dose as maternal
effects and included increased fetal
death and post-implantation loss,
increases in minor skeletal anomalies,
and an increased incidence of small
fetus. Effects in maternal rats at that
dose consisted of decreased absolute
body weights, body weight gains, food
consumption, and mortality. In rabbits,
the only developmental effect was an
increase in post-implantation loss in the
presence of maternal effects (increased
abortions, and body weight decrements).
In the rat 2-generation reproduction
studies, parental effects were similar to
the effects observed in the rat
subchronic and chronic studies, in
addition to clinical signs including
salivation, reddish material around the
mouth, and urine staining. Offspring
effects consisted of pup deaths,
decreased viability and lactation indices
and litter size, and decreased pup body
weights and body weight gains.
Reproductive effects at the same dose as
parental effects consisted of increased
vacuolization and decreased weight of
the epididymides, decreased sperm
counts and motility, and abnormal
sperm morphology.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
propamocarb is complete.

ii. There are two guideline acute
neurotoxicity studies and two
subchronic neurotoxicity studies for
propamocarb HCI. The effects of these
studies are well characterized, and
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include decreased motor activities in
females following acute exposure.
However, the endpoints selected are
protective of these effects, as the rat
acute oral neurotoxicity study was used
to select the endpoint for the aRfD of 2.0
mg/kg/day for the general U.S.
population, including infants and
children. The lack of quantitative
increased fetal sensitivity should
remove concern for a developmental
neurotoxicity study (DNT).

iii. There is no evidence that
propamocarb results in increased
quantitative susceptibility in in utero
rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.
Although there are qualitative effects
observed in both developmental studies,
as well as in one of the 2-generation
reproduction studies, EPA has
determined that no additional UF is
necessary to account for these effects
because:

a. The effects are well characterized.

b. Clear NOAELs were established.

c. The developmental rabbit and rat 2-
generation reproduction studies are
being used in endpoint selection.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to propamocarb
in drinking water. EPA used similarly
conservative assumptions to assess
postapplication exposure of children.
Incidental oral exposure is not expected
for children. These assessments will not
underestimate the exposure and risks
posed by propamocarb.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposures, the acute dietary
exposure from food and water to
propamocarb will occupy 34% of the
aPAD selected for females 13—49 years
old; and 75% of the aPAD for infants

less than 1 year old, the population
group receiving the greatest exposure for
the general U.S. population, including
infants and children.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to propamocarb
from food and water will utilize 50% of
the cPAD for infants less than 1 year
old, the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
propamocarb is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Propamocarb is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to propamocarb.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 310 for adult male golfers, 280
for golfers aged 11 to less than 16 years
old, and 240 for golfers aged 6 to less
than 11 years old. Because EPA’s level
of concern for propamocarb is a MOE of
100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, propamocarb is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
propamocarb.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two

adequate rodent carcinogenicity studies,
propamocarb is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to propamocarb
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An adequate gas chromatography with
nitrogen-phosphorus detection (GC/
NPD) method (Analytical Method No.
XAM-34) is available to enforce
tolerance expression on plant
commodities. The method may be found
in the Pesticide Analytical Method
(PAM) Vol. II.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for propamocarb.

C. Revisions to Petitioned-For
Tolerances

The Agency has revised the tolerance
expression to clarify that:

1. As provided in FFDCA section
408(a)(3), the tolerance covers
metabolites and degradates of
propamocarb not specifically
mentioned.

2. Compliance with the specified
tolerance levels is to be determined by
measuring only the specific compounds
mentioned in the tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of propamocarb (propyl N-
[3-(dimethylamino)propyllcarbamate) in
or on bean, lima, succulent at 2.0 ppm.
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VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate

as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 28, 2013.
Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.499, revise the section
heading, paragraph (a) introductory text,
and paragraph (c) to read as follows:

§180.499 Propamocarb; tolerances for
residues.

(a) General. Tolerances are
established for the residues of
propamocarb, including its metabolites
and degradates, in or on the
commodities specified in the following
table resulting from the application of
the hydrochloride salt of propamocarb.
Compliance with the following
tolerance levels is to be determined by
measuring only propamocarb (propyl N-
[3-(dimethylamino)propyllcarbamate):

(c) Tolerance with regional
registrations. Tolerances with regional
registrations are established for the
residues of propamocarb, including its
metabolites and degradates, in or on the
commodities specified in the following
table resulting from the application of
the hydrochloride salt of propamocarb.
Compliance with the following

tolerance levels is to be determined by
measuring only propamocarb (propyl N-
[3-(dimethylamino)propyllcarbamate):

. Parts per
Commodity million
Bean, lima, succulent ........... 2.0

* * * * *

[FR Doc. 2013-13190 Filed 6—4—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0204; FRL-9387-9]
Imidacloprid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of imidacloprid in
or on fish and fish-shellfish, mollusc
requested by the Interregional Research
Project Number 4 (IR—4) under the
Federal Food, Drug, and Cosmetic Act
(FFDCA). In addition, this regulation
establishes time-limited tolerances for
residues of imidacloprid in or on
sugarcane, cane and sugarcane,
molasses. This action is associated with
the use of the pesticide on sugarcane
under a crisis exemption granted by
EPA under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). The time-limited
tolerances expire on December 31, 2015.

DATES: This regulation is effective June
5, 2013. Objections and requests for
hearings must be received on or before
August 5, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0204, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
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information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Sidney Jackson, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305-7610; email address:
jackson.sidney@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0204 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 5, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding

any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0204, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 23,
2012 (77 FR 30481) (FRL-9347-8), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2E7988) by IR—4, IR—4
Headquarters, 500 College Road East,
Suite 201W, Princeton, NJ 08540. The
petition requested that 40 CFR 180.472
be amended by establishing tolerances
for residues of the insecticide
imidacloprid, (1-[6-chloro-3-pyridinyl)
methyl]-N-nitro-2-imidazolidinimine)
and its metabolites containing the 6-
chloropyridinyl moiety, in or on fish at
0.05 parts per million (ppm), and fish-
shellfish, mollusc at 0.05 ppm. That
document referenced a summary of the
petition prepared by the Willapa-Grays
Harbor Oyster Growers Association, the
registrant, which is available in the
docket, http://www.regulations.gov.

There were no comments received in
response to the notice of filing.

III. Time-Limited Tolerance for
Sugarcane

Also in this action, EPA, on its own
initiative, in accordance with FFDCA
sections 408(e) and 408(1)(6) of, 21
U.S.C. 346a(e) and 346a(l1)(6), is
establishing time-limited tolerances for
residues of imidacloprid in or on
sugarcane, cane at 6.0 ppm and
sugarcane, molasses at 50 ppm. These

time-limited tolerances expire on
December 31, 2015.

Section 408(1)(6) of FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on FIFRA section 18 related
time-limited tolerances to set binding
precedents for the application of FFDCA
section 408 and the safety standard to
other tolerances and exemptions.
Section 408(e) of FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party. Section 18 of FIFRA authorizes
EPA to exempt any Federal or State
agency from any provision of FIFRA, if
EPA determines that “emergency
conditions exist which require such
exemption.” EPA has established
regulations governing such emergency
exemptions in 40 CFR part 166.

The Agency is establishing these time-
limited tolerances in response to a crisis
exemption request under FIFRA section
18 on behalf of the Louisiana
Department of Agriculture and Forestry,
for the emergency use of imidacloprid
on sugarcane to control West Indian
cane fly (Saccharosydne saccharivora).
This was the first emergency exemption
request for the use of imidacloprid on
sugarcane.

As part of its assessment of the
emergency exemption request, EPA
assessed the potential risks presented by
the residues of imidacloprid in or on
sugarcane, cane and sugarcane,
molasses. In doing so, EPA considered
the safety standard in section 408(b)(2)
of the FFDCA, and EPA decided that the
necessary time-limited tolerances under
section 408(1)(6) of the FFDCA would be
consistent with the safety standard.
Consistent with the need to move
quickly on the emergency exemption in
order to address the urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
these time-limited tolerances without
notice and opportunity for public
comment, as provided for in section
408(1)(6). Although, these time-limited
tolerances expire and are revoked on
December 31, 2015, under section
408(1)(5) of the FFDCA, residues of the
pesticide not in excess of the amount
specified in the tolerance remaining in
or on sugarcane, cane and sugarcane,
molasses after that date will not be
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unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
these time-limited tolerances at the time
of application. EPA will take action to
revoke these time-limited tolerances
earlier if any experience with, scientific
data, or other relevant information on
this pesticide indicates that the residues
are not safe.

Because these time-limited tolerances
are being approved under emergency
conditions, EPA has not made any
decisions about whether imidacloprid
meets EPA’s registration requirements
for use on sugarcane or whether
permanent tolerances for this use would
be appropriate. Under this
circumstance, EPA does not believe that
the time-limited tolerances provide a
basis for registration of sugarcane by a
State for special local needs under
FIFRA section 24(c). Nor do the time-
limited tolerances serve as the basis for
any State other than Louisiana to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of EPA’s regulations
implementing FIFRA section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for imidacloprid,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in

support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for imidacloprid
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with imidacloprid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The main targets of toxicity following
oral administration of imidacloprid in
mammalian systems were the nervous
system and the thyroid. The most
sensitive species tested was the rat.
Evidence of neurotoxicity was reported
in the rat acute neurotoxicity (ACN)
study as changes in clinical signs and
functional-observation battery (FOB)
measurements, including decreased
motor and locomotor activities, tremors,
gait abnormalities, increased righting
reflex impairments and body
temperature, decreased number of rears
and response to stimuli, and decreases
in forelimb and hindlimb grip strength.
Also, in a rat developmental
neurotoxicity (DNT) study where
imidacloprid was administered to
pregnant/lactating dams in the diet,
there were decreases in offspring motor
activity measurements and a small but
statistically significant decrease in the
caudate/putamen width in the brain of
female pups. No neurotoxic effects were
reported in any other toxicity study
including the rat subchronic
neurotoxicity study. Long-term dietary
exposure to imidacloprid in chronic
toxicity studies resulted in an increased
incidence of mineralized particles in the
thyroid colloid in rats, decreased body
weights in mice, and no toxic effects in
dogs. No toxic effects were reported via
the dermal route in rabbits or via the
inhalation route in rats at the highest
dose or concentration tested. No
evidence of increased qualitative or
quantitative susceptibility was found in
either rats or rabbits in prenatal
developmental toxicity studies or in rats
in a two-generation reproductive
toxicity study. Increased qualitative
susceptibility was indicated in the rat
DNT study, however; the neurotoxic
offspring effects noted above occurred
in the presence of maternal decreased
food consumption and body weight
gain, and a clear maternal no-observed-

adverse-effect level (NOAEL) was
established. There was no evidence of
carcinogenic potential in either the rat
chronic toxicity/carcinogenicity or
mouse carcinogenicity studies, and
imidacloprid was not genotoxic in a
variety of assays.

The toxicology database for
imidacloprid does not show any
evidence of treatment-related effects on
the immune system. Results of an
acceptable immunotoxicity study in rats
showed no immunotoxic effects at the
highest dose level tested.

Specific information on the studies
received and the nature of the adverse
effects caused by imidacloprid as well
as the NOAEL and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document:
“Imidacloprid—Section 3 Request for
use on Oyster Beds in Washington
(WA), and Section 18 Emergency
Exemption Request for use on
Sugarcane in Louisiana (LA). Human-
Health Risk Assessment,” dated March
7, 2013 at pp. 41-44 in docket ID
number EPA-HQ-OPP-2012—-0204—
0008.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which the NOAEL and the
LOAEL are identified. Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for imidacloprid used for
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human risk assessment is shown in

Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR IMIDACLOPRID FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (All populations)

LOAEL = 42 mg/

Acute RfD = 0.14

Acute neurotoxicity—rat LOAEL = 42 mg/kg/day based

kg/day mg/kg/day upon the decrease in motor and locomotor activities ob-
UFA = 10x aPAD = 0.14 mg/ served in females.
UFy = 10x kg/day
FQPA SF = 3x
Chronic dietary (All populations) ............ NOAEL= 5.7 mg/ Chronic RfD = Combined chronic toxicity/carcinogenicity—rat. LOAEL =
kg/day 0.057 mg/kg/day 16.9 mg/kg/day, based upon increased incidence of
UFa = 10x cPAD = 0.057 mg/ mineralized particles in thyroid colloid in males.
UFy = 10x kg/day
FQPA SF = 1x
Incidental Oral Short-term (1-30 days) | NOAEL= 10 mg/kg/ | LOC for MOE = Prenatal developmental toxicity—rat. LOAEL = 30 mg/kg/
Intermediate-term (1 to 6 months). day 100. day based on decreased maternal body weight gain.
UF4 = 10x
UF]—[ = 10x
FQPA SF = 1x
Incidental Oral Long Term (> 6 months) | NOAEL= 5.7 mg/ LOC for MOE = Combined chronic toxicity/carcinogenicity—rat. LOAEL =
kg/day 100. 16.9 mg/kg/day, based upon increased incidence of
UFA= 10x mineralized particles in thyroid colloid in males.
UFu= 10x
FQPA SF =1x
Dermal Short-term (1 to 30 days) Inter- | Oral study NOAEL | LOC for MOE = Prenatal developmental toxicity—rat. LOAEL = 30 mg/kg/
mediate-term (1 to 6 months). = 10 mg/kg/day 100. day based on decreased maternal body weight gain.
(dermal absorp-
tion = 7.2%)
NOAEL = 10 mg/
kg/day
UFA = 10x
UF]—[ = 10x
FQPA SF = 1x
Dermal Long-term (> 6 months) ............. Oral study LOC for MOE = Combined chronic toxicity/carcinogenicity—rat. LOAEL =
NOAEL= 5.7 mg/ 100. 16.9 mg/kg/day, based upon increased incidence of
kg/day (dermal mineralized particles in thyroid colloid in males.
absorption =
7.2%)
NOAEL= 5.7 mg/
kg/day
UFA = 10x
UFu = 10x
FQPA SF = 1x
Inhalation Short- (1-30 days) & | Oral study LOC for MOE = Prenatal developmental toxicity—rat. LOAEL = 30 mg/kg/
Intermediate- (1-6 months) terms. NOAEL= 10 mg/ 100. day based on decreased maternal body weight gain.
kg/day (inhala-
tion absorption =
100%)
UFA = 10x
UFy = 10x
FQPA SF = 1x
Long-Term Inhalation (> 6 months) ....... Oral study NOAEL | LOC for MOE = Combined chronic toxicity/carcinogenicity—rat. LOAEL =
= 5.7 mg/kg/day 100. 16.9 mg/kg/day, based upon increased incidence of

(inhalation absorp-
tion = 100%)

UF4 = 10x

UFH = 10x

FQPA SF = 1x

mineralized particles in thyroid colloid in males.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR IMIDACLOPRID FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure
and uncertainty/
safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Cancer (Oral, dermal, inhalation)

Classification: “Not likely to be carcinogenic to humans” based on no evidence of carcinogenic poten-
tial in either the rat chronic toxicity/carcinogenicity or mouse carcinogenicity studies.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF, = extrapolation from animal to human (interspecies). UFy = potential variation in
sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to imidacloprid, EPA
considered exposure under the
petitioned-for tolerances, the use on
sugarcane under the FIFRA section 18
emergency exemption authorized by
EPA, as well as all existing imidacloprid
tolerances in 40 CFR 180.472. EPA
assessed dietary exposures from
imidacloprid in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
imidacloprid. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 2003—2008 National Health and
Nutrition Examination Survey, What We
Eat in America, NHANES/WWEIA). As
to residue levels in food, EPA
conducted an unrefined, acute dietary
exposure assessment using tolerance-
level residues and assumed 100 percent
crop treated (PCT) for all commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the 2003—-2008 NHANES/WWEIA.
As to residue levels in food, EPA
conducted a partially refined chronic
dietary exposure assessment using
tolerance-level residues for all
commodities and PCT information for
some registered commodities.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that imadicloprid does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Percent crop treated (PCT)
information. Section 408(b)(2)(F) of
FFDCA states that the Agency may use
data on the actual percent of food

treated for assessing chronic dietary risk
only if:

¢ Condition A: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition B: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition C: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
existing uses as follows: For the chronic
assessment, the following average
weighted PCT information was used:
Almonds 1%; apples: 30%; artichokes:
5%; avocados: 1%; beans, green: 5%;
blueberries: 10%; broccoli: 55%;
cabbage: 25%; caneberries: 10%;
cantaloupe: 40%; carrots: 1%;
cauliflower: 50%; celery: 10%; cherries:
15%:; corn (seed treatment): 2.5%;
cotton: 5%; cotton: 5%; cucumbers: 5%;
dry beans/peas: 1%; eggplant: 60%;
filberts (hazelnuts): 2.5%; grapefruit:
25%; grapes: 30%; honeydew: 30%;
lemons: 5%; lettuce: 65%; onions: 1%;
oranges: 20%; peaches: 5%; peanuts:
1%; pears: 5%; peas, green: 2.5%;
pecans: 15%; peppers: 15%; pistachios:
1%; potatoes: 35%; prunes: 1%;
pumpkin: 10%; sorghum: 15%;
soybeans: 5%; spinach: 20%; squash:
15%; strawberries: 10%; sugar beets:
2.5%; sweet corn: 1%; tangerines: 10%;
tobacco: 25%; tomatoes: 25%; walnuts:
5%; watermelon: 20%; wheat: 10%.

In most cases, EPA uses available data
from the United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most

recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency believes that the three
conditions discussed in Unit IV.C.1.iv.
have been met. With respect to
Condition A, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions B and C, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which imidacloprid may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
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exposure analysis and risk assessment
for imidacloprid in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
imidacloprid. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST), and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
imidacloprid for acute exposures are
estimated to be 36.0 parts per billion
(ppb) for surface water and 2.09 ppb for
ground water.

For chronic exposures, assessments
are estimated to be 17.2 ppb for surface
water and 2.09 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 36.0 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 17.2 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). The
proposed use of imidacloprid on oyster
beds is professionally applied and not
expected to result in residential handler
exposure, but can result in residential
post-application exposures via potential
contact with residues in the oyster bed
water or sediment during recreational
swimming, or in the case of subsistence
fishermen or local Native American
tribes, collecting oysters. There are no
residential uses associated with the
proposed Section 18 Emergency
Exemption use on sugarcane.
Imidacloprid is currently registered for
the following uses that could result in
residential exposures: Residential lawns
and gardens, indoor uses for bed bugs
and crack-and-crevice treatments, pet
uses in spot-on treatments and collars,
and pre- and post-construction
termiticide and wood preservative uses.
EPA assessed residential exposure using
the assumption that residential
pesticide handlers (i.e., persons who
might mix, load and, or apply a
pesticide material) could be exposed to
several formulations that contain
imidacloprid as well as the pest spectra,
sites of application, methods of

application, formulations and the
retreatment intervals.

For the registered imidacloprid
residential uses, in general, short-term
dermal, inhalation, and incidental oral
post-application exposures are
expected. Intermediate- and long-term
dermal, incidental oral and inhalation
exposures are expected from the pet
collar use, as it presents the potential for
prolonged exposure via a continuous
source and frequent contact (i.e.,
playing with pets). Short-term dermal
and inhalation handler exposures are
expected. The Agency also assessed
potential for post-application exposure
for adults and children as a result of
both the proposed use on oyster beds
and from existing residential uses.
Based on the proposed oyster bed use
pattern, only short-term post-
application dermal, incidental oral, and
inhalation exposures to imidacloprid
residues in affected water and sediment
are expected. The exposure assessment
used equations and inputs that are
generally derived from SWIMODEL 3.0,
developed by EPA as a screening tool to
conduct exposure assessments of
pesticides found in swimming pools
and spas and EPA’s Risk Assessment
Guidance for Superfund—Part E,
Supplemental Guidance for Dermal Risk
Assessment (“RAGS-E”).

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
science/residential-exposure-sop.html.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found imidacloprid to
share a common mechanism of toxicity
with any other substances, and
imidacloprid does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that imidacloprid does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of increased quantitative or
qualitative susceptibility was found in
rats and rabbits in the prenatal
developmental toxicity studies or in rats
in the two-generation reproductive
toxicity study, where developmental
effects were observed at the same or
higher doses than those causing
maternal effects. Increased qualitative
susceptibility was found in the rat DNT
study, but the concern is low based on
the following observations:

i. The pup effects (body-weight
deficits, decreased motor activity, and
small decrease in female caudate/
putamen width) which occurred only in
the presence of maternal toxicity
(decreased body weight gain and food
consumption) are well-characterized
with a clear maternal NOAEL that is
protective of both maternal and pup
effects.

ii. The doses selected for regulatory
purposes are lower and thus protective
of the pup effects noted in the DNT
study, which occurred at higher doses of
imidacloprid.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X for all exposure
scenarios, except for the acute dietary
assessment. For the acute dietary
assessment, EPA has determined that
reliable data show the safety of infants
and children would be adequately
protected if the FQPA SF were reduced
to 3X. Those decisions are based on the
following findings:

i. The toxicity database for
imidacloprid contains all the required
studies, although the acute
neurotoxicity study, which was selected
for determining the acute dietary
endpoint, lacks a NOAEL. An FQPA SF
of 3X is retained for the acute dietary
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endpoint in the form of a database
uncertainty factor (UF) for lack of a
NOAEL. EPA has determined that an
FQPA safety factor of 3X is adequate to
protect infants and children because the
effect (decreased motor and locomotor
activity), which occurred at the LOAEL
is minimal and not statistically different
from the control group. Furthermore,
the LOAEL of 42 mg/kg/day is
comparable to the LOAEL of 55 mg/kg/
day for offspring effects (which includes
decreased motor activity) in the rat DNT
study, and the extrapolated NOAEL
from the acute neurotoxicity study of 14
mg/kg/day (42/3 = 14) is comparable to
and more protective than the NOAEL of
20 mg/kg/day established in the DNT for
offspring effects.

ii. There was evidence of
neurotoxicity in the rat neurotoxicity
studies. Evidence of neurotoxicity was
reported in the rat acute neurotoxicity
study as discussed above in Unit IV.A.
Also, in a rat DNT study where
imidacloprid was administered to
pregnant/lactating dams in the diet,
there were decreases in offspring motor
activity measurements and a small but
statistically significant decrease in the
caudate/putamen width in the brain of
female pups. Well-defined NOAELs
were achieved in the study, therefore
the concern is low. No adverse
neurotoxic effects were reported in any
other toxicity study including the rat
subchronic neurotoxicity study.

iii. Although the prenatal
developmental studies in rats and
rabbits and the 2-generation
reproduction study in rats did not show
evidence that imidacloprid results in
increased susceptibility in utero or in
offspring, respectively, the rat DNT
study showed evidence of increased
qualitative susceptibility in pups. For
the reasons discussed in Unit IV.D.2,
however, the concern for this
susceptibility is low. Therefore, there
are no residual uncertainties for
prenatal/postnatal toxicity in this study.

iv. There are no residual uncertainties
identified in the exposure databases.
The acute dietary food exposure
assessment utilizes tolerance-level
residues and 100 PCT information for
all commodities. The chronic food
exposure assessment utilizes tolerance-
level residues for all commodities and
PCT data for some existing uses and 100
PCT for all proposed uses. EPA made
conservative (protective) assumptions in
the dietary drinking water assessment
utilizing water concentration values
generated by models and associated
modeling parameters, which are
designed to provide conservative,
health-protective, high-end estimates of
water concentrations which will not

likely be exceeded. EPA used similarly
conservative assumptions to assess post-
application exposure of children as well
as incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by imidacloprid.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
imidacloprid will occupy 74% of the
aPAD for children 1-2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic dietary exposure, EPA has
concluded that chronic exposure to
imidacloprid from food and water will
utilize 28% of the cPAD for children
1-2 years old the population group
receiving the greatest exposure. The
chronic aggregate risk assessment takes
into account average exposure estimates
from dietary consumption of
imidacloprid (food and drinking water)
and long-term residential uses. High-
end estimates of residential exposure
are used, and average values are used
for food and drinking water exposures.
Based on the proposed and existing use
patterns, there is potential for long-term
residential exposure from the pet-collar
use, as it presents the potential for
prolonged exposure via a continuous
source and frequent contact (i.e.,
playing with pets). Using the exposure
assumptions described in this unit for
long-term exposures, EPA has
concluded the combined average food
and water and long-term residential
exposures result in aggregate MOEs of
760 for adults and 230 for children
1-2 years old, the population subgroup
receiving the greatest exposure. Because
EPA’s level of concern for imidacloprid
is a MOE of 100 or below, these MOEs
are not of concern.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus

chronic exposure to food and water
(considered to be a background
exposure level). Imidacloprid is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to imidacloprid.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in an
aggregate MOE of 240 for adults from
the combined dermal post-application
exposures from contacting treated lawns
and gardens which resulted in the
highest short-term exposure and an
aggregate MOE of 120 for children from
the combined dermal and hand-to-
mouth exposure from contacting treated
wood surfaces which resulted in the
highest short-term exposure. Because
EPA’s level of concern for imidacloprid
is a MOE of 100 or below, these MOEs
are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Although there is potential for
intermediate-term residential exposure
from the registered pet collar use, an
intermediate-term aggregate assessment
was not conducted. The short- and
intermediate-term toxicological
endpoints are the same; therefore, the
exposures assessed in the short-term
aggregate (adults—combined dermal
post-application exposures from
contacting treated lawns and gardens;
and children—combined dermal and
hand-to-mouth from contacting treated
wood surfaces) are protective of those
for intermediate-term duration
exposures.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
imidacloprid is not expected to pose a
cancer risk to humans. Therefore, a
quantitative cancer risk assessment is
not needed.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to imidacloprid
residues.
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V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methods are
available for determination of
imidacloprid residues of concern in
plant Bayer gas chromatography/mass
spectrometry (GC/MS) Method 00200
and livestock commodities (Bayer GC/
MS Method 00191). These methods
have undergone successful EPA petition
method validations (PMVs), and the
registrant has fulfilled the remaining
requirements for additional raw data,
method validation, independent
laboratory validation (ILV), and an
acceptable confirmatory method high-
performance liquid chromatography/
ultraviolet (HPLC/UV) Method 00357.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

There are currently no established
Codex, MRLs for imidacloprid on fish;
fish-shellfish, mollusc; or sugarcane.

VI. Conclusion

Therefore, tolerances are established
for residues of imidacloprid (1-[6-
chloro-3-pyridinyl)methyl]-N-nitro-2-
imidazolidinimine) and its metabolites
containing the 6-chloropyridinyl
moiety, in or on fish at 0.05 ppm, and
fish-shellfish, mollusc at 0.05 ppm.

In addition, this regulation establishes
time-limited tolerances for residues of
imidacloprid in or on sugarcane, cane at
6.0 ppm and sugarcane, molasses at 50

VII. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate

as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 23, 2013.

G. Jeffrey Herndon,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.472 is amended by
adding alphabetically the following
commodities to the table in paragraph
(a) and adding paragraph (b) to read as
follows:

§180.472 Imidacloprid; tolerances for
residues.
(a) * % %
; Parts per
Commodity million
] o [ 0.05
Fish-shellfish, mollusc 0.05

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the insecticide
imidacloprid, including its metabolites
and degradates in connection with use
of the pesticide under a Section 18
emergency exemption granted by EPA.
Compliance with the tolerance levels
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specified below is to be determined by
measuring only the sum of imidacloprid
(1-[6-chloro-3-pyridinyl)methyl]-N-
nitro-2-imidazolidinimine) and its

metabolites containing the 6-
chloropyridinyl moiety, calculated as
the stoichiometric equivalent of
imidacloprid. These tolerances will

expire and are revoked on the dates
specified in the following table:

Commodity

Parts per million

Expiration/revocation date

SUQArcane, CaNE ........cocceeeeieeiieeiieeeieesieeeeeaneeeens

Sugarcane, molasses

6.0 12/31/15
50 12/31/15

* * * * *

[FR Doc. 2013-13203 Filed 6—4-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0704; FRL—9386-9]
Sedaxane; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of sedaxane in or
on multiple commodities which are
identified and discussed later in this
document. Syngenta Crop Protection,
LLC requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective June
5, 2013. Objections and requests for
hearings must be received on or before
August 5, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012—-0704, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Heather Garvie, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,

DC 20460-0001; telephone number:
(703) 308—0034; email address:
garvie.heather@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0704 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 5, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012—-0704, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of September
28, 2012 (77 FR 59578) (FRL-9364-6),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 2F8071) by
Syngenta Crop Protection, Inc.,
Regulatory Affairs, P.O. Box 18300,
Greensboro, NC 27419-8300. The
petition requested that 40 CFR 180.665
be amended by establishing tolerances
for residues of the fungicide sedaxane,
in or on corn (grain, forage, stover),
popcorn (grain, stover), and corn ears at
0.01 parts per million (ppm); sorghum
(grain, forage, stover) at 0.01 ppm; pea
and bean, dried, shelled, subgroup 6C
(grain, forage, hay) at 0.01 ppm; and
rapeseed, subgroup 20A (grain) at 0.01
ppm. That document referenced a
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summary of the petition prepared by
Syngenta Crop Protection, Inc., the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
corrected commodity definitions and
recommended additional tolerances.
The reasons for these changes are
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for sedaxane
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with sedaxane follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The toxicological
effects reported in the submitted animal
studies such as mitochondrial
disintegration and glycogen depletion in
the liver are consistent with the

pesticidal mode of action also being the
mode of toxic action in mammals. The
rat is the most sensitive species tested,
and the main target tissue for sedaxane
is the liver. Sedaxane also caused
thyroid hypertrophy/hyperplasia. In the
acute neurotoxicity (ACN) and sub-
chronic neurotoxicity (SCN) studies,
sedaxane caused decreased activity,
decreased muscle tone, decreased
rearing and decreased grip strength.

There are indications of reproductive
toxicity in rats at the high dose, but
these effects did not result in reduced
fertility. In the rat, no adverse effects in
fetuses were seen in developmental
toxicity studies at maternally toxic
doses. However, in the rabbit, fetal
toxicity was observed at the same doses
as the dams. Offspring effects in the
reproduction study occurred at the same
doses causing parental effects, thus
there was no quantitative increase in
sensitivity in rat pups. Sedaxane is
tumorigenic in the liver in the rat and
mouse, and led to tumors in the thyroid
and uterus in the rat and was classified
as “‘likely to be carcinogenic to
humans.” Sedaxane was negative in the
mutagenicity studies. The 28-day
dermal study did not show systemic
toxicity at the limit dose of 1,000
milligrams/kilogram/day (mg/kg/day).
Sedaxane has low acute toxicity by the
oral, dermal, and inhalation routes. It is
not a dermal sensitizer, causes no skin
irritation and only slight eye irritation.

Specific information on the studies
received and the nature of the adverse
effects caused by sedaxane as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of June 20, 2012 (77 FR 36919)
(FRL-9345-8).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe

exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for sedaxane used for human
risk assessment is discussed in Unit
IIL.B. of the final rule published in the
Federal Register of June 20, 2012.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to sedaxane, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
sedaxane tolerances in 40 CFR 180.665.
EPA assessed dietary exposures from
sedaxane in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for sedaxane. In estimating acute dietary
exposure, EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA
conducted a highly conservative acute
dietary risk assessment which used
tolerance level residues and assumed
100 percent crop treated (PCT) for all
commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the food
consumption data from the USDA 1994—
1996 and 1998 CSFIL As to residue
levels in food, EPA conducted a highly
conservative chronic dietary risk
assessment which used tolerance level
residues and assumed 100 PCT for all
commodities.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. If a quantitative cancer
risk assessment is appropriate, cancer
risk may be quantified using a linear or
nonlinear approach. If sufficient


http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.regulations.gov

33746

Federal Register/Vol. 78, No. 108/ Wednesday, June 5, 2013 /Rules and Regulations

information on the carcinogenic mode
of action is available, a threshold or
nonlinear approach is used and a cancer
RID is calculated based on an earlier
non-cancer key event. If carcinogenic
mode of action data are not available, or
if the mode of action data determines a
mutagenic mode of action, a default
linear cancer slope factor approach is
utilized. Based on significant tumor
increases in two adequate rodent
carcinogenicity studies and as noted in
Unit III.A., EPA has concluded that
sedaxane should be classified as “Likely
To Be Carcinogenic to Humans.” EPA
used a linear approach to quantify
cancer risk because mode of action data
are not available for sedaxane. EPA
assessed exposure for the purpose of
estimating cancer risk assuming
tolerance-level residues and 100 PCT for
all commodities and included modeled
drinking water estimates.

iv. Anticipated residue PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for sedaxane. One-hundred PCT was
assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for sedaxane in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of sedaxane.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the FQPA First Index
Reservoir Screening Tool (FIRST) and
Tier II Pesticide Root Zone Model/
Groundwater (PRZM—-GW Version 1.0,
12/11/2012), the estimated drinking
water concentrations (EDWCs) of
sedaxane for acute exposures are
estimated to be 4.1 parts per billion
(ppb) for surface water and 9.9 ppb for
ground water. The water exposures for
the chronic dietary and cancer
assessments are estimated to be 1.2 ppb
for surface water and 8.4 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 9.9 ppb was used
to assess the contribution to drinking
water. For chronic and cancer dietary
risk assessment, the water concentration
value of 8.4 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-

occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Sedaxane
is not registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found sedaxane to share a common
mechanism of toxicity with any other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that sedaxane does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence for increased
susceptibility following prenatal and/or
postnatal exposures to sedaxane based
on effects seen in developmental
toxicity studies in rabbits or rats. There
was no evidence of increased
susceptibility in a 2-generation
reproduction study in rats following
prenatal or postnatal exposure to
sedaxane. Clear NOAELs/LOAELs were
established for the developmental
effects seen in rats and rabbits as well
as for the offspring effects seen in the 2-
generation reproduction study. The
dose-response relationship for the

effects of concern is well characterized.
The NOAEL used for the acute dietary
risk assessment (30 mg/kg/day), based
on effects observed in the ACN study, is
protective of the developmental and
offspring effects seen in rabbits and rats
(NOAELSs of 100-200 mg/kg/day).

In addition, there is no evidence of
neuropathology or abnormalities in the
development of the fetal nervous system
from the available toxicity studies
conducted with sedaxane.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for sedaxane
is complete.

ii. The sedaxane toxicology database
did not demonstrate evidence of
neurotoxicity. Although sedaxane
caused changes in endpoints such as
decreased activity, decreased muscle
tone, decreased rearing and decreased
grip strength in the ACN study and
reduced locomotor activity in the SCN
study, EPA believes these effects do not
support a finding that sedaxane is a
neurotoxicant. The observed effects in
the ACN and SCN studies were likely
secondary to inhibition of
mitochondrial energy production,
which is the pesticidal mode of action
for sedaxane. Furthermore, there was no
corroborative neuro-histopathology
demonstrated in any study, even at the
highest doses tested (i.e., 2,000 mg/kg/
day). Therefore, based on its chemical
structure, its pesticidal mode of action,
and lack of evidence of neuro-
histopathology in any acute and
repeated-dose toxicity study, sedaxane
does not demonstrate potential for
neurotoxicity. Since sedaxane did not
demonstrate increased susceptibility to
the young or specific neurotoxicity, a
developmental neurotoxicity (DNT)
study is not required.

iii. There is no evidence that sedaxane
results in increased susceptibility in in
utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to sedaxane in
drinking water. These assessments will
not underestimate the exposure and
risks posed by sedaxane.
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E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

Sedaxane is a member of the pyrazole
carboxamide fungicides. Metabolic
processes involving cleavage of the
linkage between the pyrazole and
phenyl rings of these compounds have
the potential to produce common
pyrazole-metabolites. Indeed, confined
rotational crops studies for sedaxane
and isopyrazam demonstrate that low
levels of three common metabolites
form. However, due to the low levels of
these compounds in rotational crops
(<=0.01 ppm), and low concerns about
their potential toxicity relative to parent
molecules, any risks from aggregation of
exposures to common metabolites
across chemicals will be insignificant.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
sedaxane will occupy <1% of the aPAD
for all populations.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to sedaxane from
food and water will utilize <1% of the
cPAD for all populations. There are no
residential uses for sedaxane.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Short- and
intermediate-term adverse effects were
identified; however, sedaxane is not
registered for any use patterns that
would result in short- or intermediate-
term residential exposures. Because
there is no short- or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short- or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk

assessment for evaluating short- and
intermediate-term risk for sedaxane.

4. Aggregate cancer risk for U.S.
population. The Agency has classified
sedaxane as “Likely to be Carcinogenic
to Humans” based on significant tumor
increases in two adequate rodent
carcinogenicity studies. Accordingly, a
cancer dietary risk assessment was
conducted, indicating a risk estimate of
1 x 10~ ¢ for the U.S. population.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to sedaxane
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression. A modification of the Quick,
Easy, Cheap, Effective, Rugged, and Safe
(QUEChERS) method was developed for
the determination of residues of
sedaxane (as its isomers SYN508210
and SYN508211) in/on various crops. A
successful independent laboratory
validation (ILV) study was also
conducted on the modified QUEChERS
method using samples of wheat green
forage and wheat straw fortified with
SYN508210 and SYN508211 at 0.005
and 0.05 ppm. The analytical standard
for sedaxane, with an expiration date of
June 30, 2014, is currently available in
the EPA National Pesticide Standards
Repository. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,

FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established MRLs for sedaxane.

C. Revisions to Petitioned-For
Tolerances

The Agency determined that the
application of sedaxane to sweet corn
(resulting in residues on corn, sweet,
kernel plus cob with husks removed)
would result in residues to the livestock
feedstuffs corn, sweet, forage and corn,
sweet, stover; therefore, EPA is
establishing tolerances of 0.01 ppm for
those commodities. EPA is also
correcting commodity definitions for the
tolerances.

V. Conclusion

Therefore, tolerances are established
for residues of sedaxane, including its
metabolites and degradates in or on
corn, field, forage; corn, field, grain;
corn, field, stover; corn, pop, grain;
corn, pop, stover; corn, sweet, forage;
corn, sweet, kernel plus cob with husks
removed; corn, sweet, stover; pea and
bean, dried shelled, except soybean,
subgroup 6C; rapeseed, subgroup 20A;
sorghum, grain, forage; sorghum, grain,
grain; sorghum, grain, stover; and
vegetable, foliage of legume, except
soybean, subgroup 7A, all at a tolerance
level of 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children From Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994). Since tolerances and exemptions
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that are established on the basis of a
petition under FFDCA section 408(d),
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 29, 2013.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]
m 1. The authority citation for part 180

continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.665, add alphabetically the

following commodities to the table in
paragraph (a) to read as follows:

§180.665 Sedaxane; tolerances for
residues.

(a] * * %
Commodity P;’ﬁﬁ o;?]er

Corn, field, forage ... 0.01
Corn, field, grain ..... 0.01
Corn, field, stover ... 0.01
Corn, pop, grain ...... 0.01
Corn, pop, stover ........ 0.01
Corn, sweet, forage 0.01
Corn, sweet, kernel plus cob

with husks removed .............. 0.01
Corn, sweet, stover .................. 0.01
Pea and bean, dried shelled,

except soybean, subgroup

BC e 0.01
Rapeseed, subgroup 20A ......... 0.01
Sorghum, grain, forage 0.01
Sorghum, grain, grain ....... 0.01
Sorghum, grain, stover 0.01
Vegetable, foliage of legume,

except soybean, subgroup

TA 0.01

[FR Doc. 2013-13267 Filed 6—4—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2012-0469; FRL-9387-8]
Diisopropyl Adipate; Exemption From
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of diisopropyl
adipate when used as an inert
ingredient (solvent) in pesticide
formulations applied to pre- and post-
harvest crops under EPA regulations at
no more than 40% in formulated
products intended for mosquito control.
Wellmark International submitted a
petition prepared by Technology
Sciences Group Inc. to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting establishment of an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of
diisopropyl adipate.

DATES: This regulation is effective June
5, 2013. Objections and requests for
hearings must be received on or before
August 5, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0469, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
David Lieu, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
703—305-0079; email address:
Lieu.David@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
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determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the OCSPP test
guidelines referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0469 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 5, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0469, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/

DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Petition for Exemption

In the Federal Register of August 22,
2012 (77 FR 50661) (FRL-9358-9), EPA
issued a notice pursuant to FFDCA
section 408, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP
2E8031) by Wellmark International,
Central Life Sciences, 1501 East
Woodfield Road, Suite 200 West,
Schaumburg, IL 60173. The petition
requested that 40 CFR 180.920 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of diisopropyl adipate (CAS
Reg. No. 6938-94—9) when used as an
inert ingredient (solvent) in pesticide
formulations applied to growing crops
only at no more than 40% in formulated
products intended for mosquito control.
That document referenced a summary of
the petition prepared by Technology
Sciences Group Inc., the petitioner,
which is available in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing. Based upon review
of the data supporting the petition, EPA
has modified the exemption requested
to include an exemption from the
requirement of a tolerance for residues
of diisopropyl adipate (CAS Reg. No.
6938-94—9) under 40 CFR 180.910 when
used as an inert ingredient in pesticide
formulations applied to growing crops
or to raw agricultural commodities after
harvest at no more than 40% in
formulated products intended for
mosquito control. The reason for these
changes is explained in Unit V.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;

and emulsifiers. The term ““inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
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aggregate exposure for diisopropyl
adipate including exposure resulting
from the exemption established by this
action. EPA’s assessment of exposures
and risks associated with diisopropyl
adipate follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by diisopropyl adipate as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in this unit.

The acute oral toxicity of diisopropyl
adipate in rodents, as expressed as an
LDso, ranges from 1,500 mg/kg to 8,800
mg/kg. In the guinea pig, the acute oral
toxicity of diisopropyl adipate is about
6,600 mg/kg and in the rabbit, 5,000 mg/
kg. In the dog, the acute oral LDsg of
diisopropyl adipate is greater than 8,000
mg/kg. Diisopropyl adipate is minimally
irritating to the eyes and skin of rabbits.

The potential for toxicity following
repeat dose exposure to diisopropyl
adipate was evaluated based on toxicity
studies with diisopropyl adipate as well
as toxicity data on the two primary
metabolites of diisopropyl adipate,
adipic acid (CAS Reg. No. 124—-04-9)
and isopropyl alcohol (CAS Reg. No.
67—-63-0). Isopropyl alcohol was
previously assessed in the U.S. EPA
inert reassessment document titled,
Inert Reassessment—n-Propanol; CAS
Reg. No. 71-23-8, dated August 24,
2005 and no end points of concern were
identified. In addition, toxicity data
from two structural analogues of
diisopropyl adipate, dipropyl adipate
and diisobutyl adipate, were also
considered. These substances would be
expected to have toxicological
properties similar to diisopropyl adipate
and can be used to supplement the
available toxicity data on diisopropyl
adipate. The studies summarized below
were either performed with diisopropyl
adipate, adipic acid, dipropyl adipate or
diisobutyl adipate.

In a 5 week study, guinea pigs that
were administered adipic acid orally
showed no adverse effects up to doses
of 1000 mg/kg/day. In a 90 day oral
toxicity study, male rats were given 0,
0.1, 1 or 5% adipic acid and female rats
were given 0 or 1% adipic acid. The

NOAEL was 1% (1000 mg/kg/day) and
a LOAEL of 5% (5000 mg/kg/day) based
on growth retardation in males. In a 19
week oral toxicity study in rats, each rat
was given 0, 50, 100, 200 or 400 mg
adipic acid/rat/day. The NOAEL was
200 mg adipic acid/rat/day (equivalent
to 1700 mg/kg/day) and the LOAEL was
400 mg adipic acid/rat/day (equivalent
to 3,400 mg/kg/day) was based on slight
effects on liver and irritation of the
intestine. In a 33 week subchronic oral
toxicity study on groups of 13—15 male
and female rats at doses of 0, 400, 800
mg/rat/day or approximately 0, 1600
and 3200 mg/kg bw/day adipic acid
produced a LOAEL of 400 mg/rat/day
(equivalent to 1600 mg/kg bw/day)
based on slight liver effects and
inflammation of the intestine and no
NOAEL was observed. In a 3 week
inhalation toxicity study, rats were
exposed to 0.126 mg/L adipic acid for 6
hr periods daily for five days a week for
a total of 15 exposures. No signs of
toxicity were seen, blood tests gave
normal values and autopsy results
revealed all organs to be normal.

The mutagenic potential of adipic
acid was evaluated in a Host-Mediated
Assay, in an in vivo cytogenetics test,
and a dominant lethal assay. These tests
were negative.

An OECD SIDS Initial Assessment
Report on Adipic Acid (2004)
concluded that adipic acid was not
carcinogenic in a limited two-year
feeding study where groups of twenty
male rats were dosed with food
containing 0, 0.1, 1, 3 and 5%
(equivalent to 0, 75, 750, 2250 or 3750
mg/kg/day) adipic acid, and female rats
were dosed with 0% (n=10) and 1%
(n=19) adipic acid, respectively. The
incidences of tumors observed in the
adipic acid treated groups were
observed at the same levels as in the
control groups.

Developmental studies (FDRL 1972)
via oral gavage using adipic acid on
mice, rats, hamsters and rabbits showed
no maternal or developmental toxicity.
The NOAELSs for mice, rats and
hamsters were 263, 288 and 205 mg/kg/
day, respectively. These studies were
not conducted at the limit dose.
However, the concern for
developmental toxicity of diisopropyl
adipate is low because no systemic
toxicity was seen in chronic studies at
doses near the limit dose. In addition,
the developmental toxicity studies
conducted with two analogue
substances (dipropyl adipate and
diisobutyl adipate) via intraperitoneal
route showed no developmental toxicity
at doses around 700 mg/kg/day.

An immunotoxicity study from the
OECD SIDS 2004 IUCLID Data Set stated

that the lymphocyte mitogenesis test
was used to test for immunotoxicity in
vitro. In this test lymphocytes were
stimulated by a polyclonal mitogen
specific for either B or T cells. Neither
B nor T lymphocyte mitogenesis was
inhibited by adipic acid at
concentrations up to 0.3%.

There were no neurotoxicity studies
available in the database. However,
there were no clinical signs of
neurotoxicity observed in the available
studies.

There are no published metabolism
studies on diisopropyl adipate
specifically, but the metabolic pathways
of diisopropyl adipate are proposed
based on the characteristic molecular
structure of diisopropyl adipate and the
known metabolic pathways for
structurally similar compounds.
Diisopropyl adipate is a linear fatty acid
diester that has an isopropyl group
bound to the oxygen atom on each end
of the molecule. Given these structural
groups, diisopropyl adipate metabolism
is almost certainly catalyzed by
carboxylesterase enzymes that are
ubiquitous throughout the body to
produce adipic acid plus two molecules
of isopropyl alcohol.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.
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The rational of the toxicological
endpoints for diisopropyl adipate used
for human risk assessment is as follows.

The chronic toxicity/carcinogenicity
study in rats was selected for all
exposure scenarios and durations for
this risk assessment. The NOAEL in this
study was 750 mg/kg/day. The LOAEL
was 2,250 mg/kg/day based on body
weight retardation. The rationale for
selecting this study is as follows. The
lowest NOAEL (205 mg/kg/day) in the
database was observed in a
developmental study in hamsters. In
this study 205 mg/kg/day was the
highest dose tested. This study was not
selected because maternal and
developmental toxicity were not
observed at doses as high as 263 and
288 mg/kg/day in mice and rats,
respectively. Also, in a developmental
toxicity study where rats were treated
via intraperitoneal injection of adipic
acid esters, maternal and developmental
toxicity were not observed at doses as
high as 727 mg/kg/day. The
developmental LOAEL was 1,211 mg/
kg/day based on increased resorptions
and a slight but significant increase in
gross abnormalities. However, these
studies are not useful for endpoint
selection because they were conducted
via intraperitoneal route which is not
relevant for the dietary, dermal or
inhalation risk assessment. Also, the 19
and 33 weeks and 2 years oral toxicity
studies showed no evidence of toxicity
at doses as high as 750 mg/kg/day.
Therefore, the chronic toxicity study in
rats with the NOAEL of 750 mg/kg/day
provided a good basis for establishing
the chronic reference dose (cRfD). The
NOAEL is considered extremely
conservative because the extrapolation
from adipic acid to diisopropyl adipate
was not performed in order to keep the
toxicity endpoint selection more
conservative. Diisopropyl adipate is a
large molecular weight compound
compared to adipic acid. Converting
adipic acid to diisopropyl adipate in a
1 to 1 molar ratio (one molecule of
diisopropyl adipate contains 1 molecule
of adipic acid) would mean the NOAEL
and LOAEL values would be increased
proportionately to the molecular weight
ratios, 230 g/mol for diisopropyl adipate
and 146 g/mol for adipic acid (e.g. The
NOAEL of 750 mg/kg/day for adipic
acid would become 1,181 mg/kg/day if
converted to diisopropyl adipate). The
uncertainty factor of 100x was used for
10x intraspecies variability and 10x for
interspecies extrapolation.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to diisopropyl adipate, EPA

considered exposure under the
proposed exemption from the
requirement of a tolerance. EPA
assessed dietary exposures from
diisopropyl adipate in food as follows:

Because no acute endpoint of concern
was identified, a quantitative acute
dietary exposure assessment is
unnecessary.

In conducting the chronic dietary
exposure assessment using the Dietary
Exposure Evaluation Model DEEM—
FCID™, Version 3.16, EPA used food
consumption information from the U.S.
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What we eat in America,
(NHANES/WWEIA). This dietary survey
was conducted from 2003 to 2008. The
Dietary Exposure Evaluation Model
(DEEM) is a highly conservative model
with the assumption that the residue
level of the inert ingredient would be no
higher than the highest tolerance for a
given commodity. Implicit in this
assumption is that there would be
similar rates of degradation between the
active and inert ingredient (if any) and
that the concentration of inert
ingredient in the scenarios leading to
these highest of tolerances would be no
higher than the concentration of the
active ingredient. The model assumes
100 percent crop treated (PCT) for all
crops and that every food eaten by a
person each day has tolerance-level
residues. A complete description of the
general approach taken to assess inert
ingredient risks in the absence of
residue data is contained in the
memorandum entitled “Alkyl Amines
Polyalkoxylates (Cluster 4): Acute and
Chronic Aggregate (Food and Drinking
Water) Dietary Exposure and Risk
Assessments for the Inerts.” (D361707,
S. Piper, 2/25/09) and can be found at
http://www.regulations.gov in docket ID
number EPA-HQ-OPP-2008-0738.

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for
diisopropyl adipate, a conservative
drinking water concentration value of
100 ppb based on screening level
modeling was used to assess the
contribution to drinking water for the
chronic dietary risk assessments for
parent compound. These values were
directly entered into the dietary
exposure model.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard

surface disinfection on walls, floors,
tables).

Diisopropyl adipate may be used in
inert ingredients in pesticide products
that are registered for specific uses that
may result in outdoor residential
exposures. A screening level post-
application residential exposure and
risk assessment was performed using
high-end exposure scenarios for outdoor
residential uses based on end-use
product application methods and
highest labeled application rates
submitted for two sample product labels
containing diisopropyl adipate as inert
ingredients submitted by the registrant.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found diisopropyl
adipate to share a common mechanism
of toxicity with any other substances,
and it does not produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that diisopropyl adipate does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Fetal susceptibility was not observed in
rats, mice, rabbits or hamsters in any of
the developmental studies with adipic
acid, a metabolite of diisopropyl
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adipate. Maternal and developmental
toxicity was not observed at doses as
high as 288 mg/kg/day. Also, in a
developmental toxicity study in rats
treated with dipropyl adipate or
diisobutyl adipate, analogues of
diisopropyl adipate, maternal and
developmental toxicity was not
observed at > 1,130 mg/kg/day. A 2-
generation reproduction toxicity study
in rodents is not available in the
database. However, the concern for the
lack of this study is low because
maternal and offspring toxicity was not
observed at or above the limit dose (at
levels up to 1,211 mg/kg/day) in rats
and the lack of any effects on
reproductive indices in mice, rats and
rabbits. In addition, there was no
evidence of histopathological changes in
reproductive organs in chronic toxicity
studies.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X SF. That decision is
based on the following findings:

i. The toxicity database for
diisopropyl adipate includes several
subchronic and chronic studies, several
developmental toxicity studies, a
chronic/carcinogenicity study, a
mutagenicity study, and an
immunotoxicity study. In addition, the
metabolism of structurally similar
compounds has been characterized, and
that data supports the proposed
metabolic pathways of diisopropyl
adipate. No two-generation
reproduction study is available for
diisopropyl adipate; however, the
degree of concern for the lack of this
study is low for the reasons provided in
Unit III.D.2.

ii. There is no indication that
diisopropyl adipate is a neurotoxic
chemical. Although no neurotoxicity
studies are available in the database, no
clinical signs of neurotoxicity were
observed in the available subchronic
and chronic studies. Therefore, there is
no need for a developmental
neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There was no evidence that
diisopropyl adipate results in increased
susceptibility in rats, mice or hamsters
in the prenatal developmental studies

iv. There are no residual uncertainties
identified in the exposure databases.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to diisopropyl adipate in drinking
water. EPA used similarly conservative
assumptions to assess post-application
exposure of children as well as
incidental oral exposure of toddlers.

These assessments will not
underestimate the exposure and risks
posed by diisopropyl adipate.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, diisopropyl adipate
is not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to diisopropyl
adipate from food and water will utilize
1.9% of the cPAD for children 1-2 years
old, the population group receiving the
greatest exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Diisopropyl adipate is
currently used as an inert ingredient in
pesticide products that are registered for
uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to diisopropyl adipate.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 14,400 for both adult males
and females and 4,400 for children.
Because EPA’s level of concern for
diisopropyl adipate is a MOE of 100 or
below, these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Diisopropyl adipate is currently used as
an inert ingredient in pesticide products
that are registered for uses that could
result in intermediate-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with intermediate-term
residential exposures to diisopropyl
adipate.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 16,600 for both

adult males and females and 4,800 for
children. Because EPA’s level of
concern for diisopropyl adipate is a
MOE of 100 or below, these MOEs are
not of concern.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in a 2 year
rodent carcinogenicity study,
diisopropyl adipate is not expected to
pose a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to diisopropyl
adipate residues.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residues of diisopropyl
adipate in or on any food commodities.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nation Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for diisopropyl adipate.

C. Revisions to Petitioned-For
Tolerances

Based upon review of the data
supporting the petition, the proposed
use patterns may results in applications
of pesticides post-harvest. Therefore
EPA believes a more appropriate
exemption would be under 40 CFR
180.910. EPA has modified the
exemption requested to include an
exemption from the requirement of a
tolerance for residues of diisopropyl
adipate (CAS Reg. No. 6938-94-9)
under 40 CFR 180.910 when used as an
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inert ingredient in pesticide
formulations applied to growing crops
or to raw agricultural commodities after
harvest.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.910 for diisopropyl
adipate (CAS Reg. No. 6938-94—9) when
used as an inert ingredient (solvent) in
pesticide formulations applied to
growing crops or to raw agricultural
commodities after harvest.

VII. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the requirement of a
tolerance under FFDCA section 408(d)
in response to a petition submitted to
the Agency. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993). Because
this final rule has been exempted from
review under Executive Order 12866,
this final rule is not subject to Executive
Order 13211, entitled “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001) or Executive Order 13045,
entitled ‘“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA) (44 U.S.C. 3501 et
seq.), nor does it require any special
considerations under Executive Order

Address Environmental Justice in
Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 29, 2013.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.910 is amended by
alphabetically adding the inert
ingredient “Diisopropyl adipate” to the
table to read as follows:

§180.910 Inert ingredients used pre- and

post-harvest; exemptions from the
requirement of a tolerance.

12898, entitled “Federal Actions to Agency consideration of voluntary * * * * *
Inert ingredients Limits Uses

Diisopropyl adipate (CAS Reg. No. 6938-94-9)

* *

* * *

40% in mosquito control formulations

Solvent, co-solvent.

* *

[FR Doc. 2013-13189 Filed 6—4—13; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 214
[Docket No. FRA—-2008-0059, Notice No. 7]
RIN 2130-AC37

Railroad Workplace Safety; Adjacent-
Track On-Track Safety for Roadway
Workers

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; delay of effective
date.

SUMMARY: This document delays the
effective date of the final rule published
November 30, 2011, and scheduled to
take effect on July 1, 2013. The final rule
mandates that roadway workers comply
with specified on-track safety
procedures that railroads must adopt to
protect those workers from the
movement of trains or other on-track
equipment on “adjacent controlled
track.” FRA received two petitions for
reconsideration of the final rule, and
five comments in response to the March
8, 2012, final rule that requested
comments on the petitions for
reconsideration. The petitions and
comments raised a number of
substantive issues requiring a detailed
response. As FRA’s response to those
petitions and comments is still being
reviewed, this document delays the
effective date of the final rule until July
1, 2014.

DATES: The effective date for the final
rule published November 30, 2011, at 76

FR 74586, and delayed on March 8,
2012, at 77 FR 13978, is further delayed
until July 1, 2014.

FOR FURTHER INFORMATION CONTACT:
Kenneth Rusk, Staff Director, Track
Division, Office of Safety Assurance and
Compliance, FRA, 1200 New Jersey
Avenue SE., RRS-15, Mail Stop 25,
Washington, DC 20590 (telephone 202—
493-6236); or Joseph St. Peter, Trial
Attorney, Office of Chief Counsel, FRA,
1200 New Jersey Avenue SE., RCC-12,
Mail Stop 10, Washington, DC 20590
(telephone 202-493-6052).

SUPPLEMENTARY INFORMATION: On
November 30, 2011, FRA published a
final rule amending its regulations on
railroad workplace safety to further
reduce the risk of serious injury or death
to roadway workers performing work
with potentially distracting equipment
near certain adjacent tracks. See 76 FR
74586. In particular, the rule requires
that roadway workers comply with
specified on-track safety procedures that
railroads must adopt to protect those
workers from the movement of trains or
other on-track equipment on “‘adjacent
controlled track.” In response to the
final rule, FRA received two petitions
for reconsideration that raised
substantive issues, requiring a detailed
response from FRA. The effective date
of the 2011 final rule was to be May 1,
2012; however, due to the complexity of
the issues raised in the petitions, as well
as in consideration of the railroads’
safety training schedules, FRA
published a final rule delaying the
effective date of the 2011 final rule until
July 1, 2013, and establishing a 60-day
comment period in order to permit

interested parties an opportunity to
respond to the petitions for
reconsideration. See 77 FR 13978
(March 8, 2012). FRA received five
comments on the petitions for
reconsideration, a number of which
raise additional substantive issues or
provide further detailed information on
the issues already raised. FRA’s
response to the petitions and comments
is still being reviewed, and may not be
published before the 2011 final rule’s
current effective date of July 1, 2013.
Accordingly, in order to accommodate
railroads’ normal training schedules and
to allow railroads to incorporate any
amendments that FRA’s response to the
petitions and comments on the petitions
may make to the final rule, this
document delays the effective date of
the November 30, 2011, final rule until
July 1, 2014. Therefore, railroads and
roadway workers need not comply with
any requirements imposed by the 2011
final rule until July 1, 2014.

List of Subjects in 49 CFR Part 214

Occupational safety and health,
Penalties, Railroad safety.

The Final Rule

In consideration of the foregoing, FRA
delays the effective date of the
November 30, 2011, final rule until July
1, 2014.

Issued in Washington, DC, on May 30,
2013.
Joseph C. Szabo,
Administrator.
[FR Doc. 2013—-13291 Filed 6—4—13; 8:45 am]
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1710
[0572-AC21]

Project Financing Loans

AGENCY: Rural Utilities Service, USDA.
ACTION: Advanced notice of proposed
rulemaking and notice of public
meeting.

SUMMARY: The Rural Utilities Service
(RUS or Agency) is considering
regulatory reforms to codify statutory
changes related to “project financing”
requirements to advance the agency’s
rural development mission and improve
its ability to finance electric
infrastructure projects, including those
that use renewable sources of energy.
RUS is also considering regulations to
clarify the agency’s procedures for
single asset/project financing
arrangements for all RUS eligible
projects. This advance notice of
proposed rulemaking seeks comments
on the parameters necessary to more
effectively and prudently use project
financing in the RUS electric loan
program and will serve several
purposes.

It will assist the agency to gather
information and comments about its
ability to make loans for renewable
electric generation even where the
consumers may be non-rural residents.

It will help develop a record on
industry standards and public
recommendations related to financing
arrangements and collateral
requirements which could be used to
implement a focused Project Financing
Program (PFP) for investments in
electric generation, transmission, and
distribution facilities, including plant
necessary for generating electricity from
renewable energy sources.

It will also help the agency better
understand the potential demand for
financing utilizing either or both of the
aforementioned authorities, collect
comments from potential applicants and

co-lenders on PFP, terms, and
renewable energy financing as well as
help inform the public about federal
financing options available through the
RUS Electric Loan Program.

The RUS is also announcing a public
meeting for interested parties to express
their views on the opportunities and
challenges related to the use of the
agency’s authority for electric
generation from renewable energy
sources and project financing within the
electric utility sector.

DATES: Written comments: Comments
must be received by RUS, or bear a
postmark or equivalent, no later than
July 30, 2013.

Public meeting: Two public meetings
will be held on July 9, 2013. The first
meeting will begin at 9:00 a.m. eastern
time, and the second meeting will begin
at 1:15 p.m. Registration will begin at
8:00 a.m. and 12:15 p.m., respectively.
The public meetings will last no more
than 4 hours, with 20 minutes of
introductory remarks from the RUS
Administrator, followed by a
PowerPoint presentation explaining the
ANPR. RUS will then open the floor to
discussion.

ADDRESSES: Comments: Submit
comments by either of the following
methods:

o Federal eRulemaking Portal at
http://www.regulations.gov. Follow
instructions for submitting comments.

e Postal Mail/Commercial Delivery:
Please send your comment addressed to
Michele Brooks, Director, Program
Development and Regulatory Analysis,
USDA Rural Development, 1400
Independence Avenue, STOP 1522,
Room 5159, Washington, DC 20250—
1522.

Public meeting: The public meeting
will be held in the Jefferson
Auditorium, South Building, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC. Persons interested in
making a presentation at the meeting
should send a written request to Nivin
A. Elgohary, Assistant Administrator,
Electric Program, Rural Utilities Service,
room 5165-S, Stop 1560, 1400
Independence Avenue SW.,
Washington, DC 20250-1565.

FOR FURTHER INFORMATION CONTACT:
Kristi Kubista-Hovis, USDA-Rural
Utilities Service, 1400 Independence
Avenue SW., Stop 1560, Washington,
DC 20250-1560, telephone (202)720-

0424 or email to kristi.kubista-
hovis@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Background: The RUS provides long
term financing to electric utility systems
providing services to eligible rural
communities. Loan funds are typically
available for construction on a
reimbursement basis once the project is
completed. Private sector lenders or
utility assets are used as bridge
financing. The Electric program of RUS
manages a portfolio of well-established
loan programs that continue to meet the
needs of eligible applicants. It
represents the largest federal direct
investment in the electric sector. RUS’
Electric loan programs provide loans for
rural electrification to persons,
corporations, States, Territories, and
subdivisions, tribal entities and agencies
for the purpose of financing the
construction and operation of generating
plants, electric transmission and
distribution lines or systems for
furnishing and improving electric
service to people living in rural areas.
Current RUS borrowers are well
established utilities, most frequently
rural electric cooperatives that have a
history of participation in the program.
RUS loans are secured by a system-wide
mortgage or indenture on the tangible
assets of the utility as well as a
contractual claim on system revenues.
Security and feasibility of RUS
financing for power supply has
historically been based on all
requirements wholesale power
contracts; an after acquired property
clause within the mortgage; a loan
contract which identifies performance
criteria during the term of the loan.
Primary support documents are used to
determine financial and engineering
feasibility for all loans. In recent years,
electric infrastructure, including
generation systems using renewable
energy, peaking units and transmission
lines have been increasingly financed
on a “project basis.”

Section 317 Authority—The Rural
Electrification Act of 1936, as amended
((7 U.S.C. 940 et seq.) RE Act) provides
authority for the financing of assets used
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in furnishing or improving electric
service to rural areas. Section 13 of the
RE Act defines a rural area as a
community of 20,000 or less or an area
within the service territory of a
borrower that had an outstanding loan
on the date of enactment of the Food,
Conservation, and Energy Act of 2008,
more commonly known as the 2008
Farm Bill (June 18, 2008). That
definition expanded the number of
communities eligible to be served by an
RUS financed entity.

In the 2008 Farm Bill, Congress added
a new section 317 to the RE Act. The
provision gave the agency the authority
to make electric loans under Title III of
the RE Act for “electric generation from
renewable energy resources for resale to
rural and nonrural residents.” The
statute defined a “‘renewable energy
source’” as ‘‘an energy conversion
system fueled from a solar, wind,
hydropower, biomass or geothermal
source of energy.” Section 317
authorities could be used to provide
financing to construct renewable energy
generation facilities to serve both rural
and non-rural residents.

The RUS is committed to utilizing
section 317 in a manner that spurs rural
economic development, expands
renewable energy options for consumers
and protects taxpayers from undue
risks. Rural areas hold the potential of
producing significant amounts of
renewable energy. Rural development
can be enhanced by facilitating the rural
production and use of renewable
electric resources. The RUS Electric
Program can add value to rural markets
by using its program to increase
physical assets, set policies and
regulations that encourage success,
foster job creation and enhance energy
independence. The RUS seeks
comments on several issues related to
the effective use of section 317.

1. Under what conditions should
section 317 authorities be used? Are
there any legislative impediments to
utilizing the authority on an ad hoc or
programmatic manner?

2. What is the level of interest among
current and past RUS program
participants in providing financing for
renewable energy projects where
consumers of the power may be non-
rural? What is the level of interest
among potential non-traditional
applicants?

3. Do renewable energy generation
projects serving non-rural consumers
require the agency to take into
consideration factors not addressed in
the existing RUS electric loan program
requirements?

Project Financing—Prudence has been
a core value of the RE Act’s Electric

Loan Program. The electric program has
a current default rate of less than 1
percent. This has enabled the agency in
recent years to generate billions of
dollars of rural infrastructure
investment with little or no budget
authority other than the salaries and
expenses of the staff necessary to run
the loan program. RUS loans are
generally secured by a mortgage or
indenture on the tangible assets of the
borrower’s electric system. The
collateral includes the borrowers’ real
property, revenue streams through
contractual arrangements, and any
future acquisitions. This “system”
approach has served the program and
rural America well. The RUS electric
loan portfolio exceeds $43 billion.
While RUS has authority to finance
electric infrastructure on a “project”
basis and has occasionally used that
authority, the “system” approach has
been the predominant financing method
for the agency.

As the regulatory and business
environments evolve for electric
utilities, the agency notes that there is
a growing use of and interest in
investing in electric infrastructure on a
‘““project” basis, especially for power
generation from natural gas and
renewable sources of energy and
transmission line investments. In a
“project”” finance model, the assets and
revenues from a particular investment
form the security for the loan rather
than the assets of the entire electric
system. Often additional credit support
is needed, such as equity investment or
third party commitments to minimize
risk to the lender. For example, the
assets and revenues from a specific
generating facility might be financed
and secured by that investment rather
than by placing a lien on the assets of
the whole utility. In a renewable energy
illustration, a lender might finance only
the wind turbine assets and not take or
be able to take a security interest beyond
those assets. This Advance Notice of
Proposed Rule Making seeks comments
on the project structure for
infrastructure developments when an
entire utility system is not pledged as
collateral. While the existing RUS
project financing authority has been
used on an ad hoc basis, the agency is
considering new regulations to create a
more focused PFP to potentially provide
financing for eligible applicants for
electric utility projects, enabling
utilities, tribal entities and corporations
to access the lowest cost capital. The
agency advises entities interested in
pursuing PFP loans, that all RUS
projects must take into account a
number of factors not typically involved

in private sector project financing
arrangements, including (1) beneficiary
determinations; (2) government social
clauses; (3) executive orders; (4) a
statutory preference for not-for-profit
entities; (5) appropriations/allocation
schedules; (6) application processing
time; (7) loan advance and interest rate
lock-ins at time of advance; (8)
construction and procurement
standards; and (9) reporting
requirements. See 7 CFR Part 1710,
subpart B.

The RUS is seeking public comment
on the following questions and potential
requirements:

1. The RUS program relies on
borrowers financing commercially
proven technologies suitable for rural
deployment. If the RUS were to expand
its project financing authority,
especially for renewable energy
investments, what infrastructure should
be eligible for PFP loans? What entities
should qualify for PFP loans?

2. Based on the information provided
in this Advance Notice of Proposed
Rulemaking is there interest in seeking
a PFP loan from the RUS under that
authority or Section 317 authority
referenced above?

3. All RUS investments must comply
with the National Environmental Policy
Act (NEPA). As it relates to project
construction, will potential PFP
applicants be able to meet the timing
requirements of the NEPA, as codified at
7 CFR Part 17947

4. The ability to repay must be
established prior to loan approval for
RUS financing. In considering a PFP
loan, risk mitigation and revenue
assurance are key issues. What type of
credit support, in addition to power
purchase agreements and corporate
guarantees, are available to secure the
government’s interest and ensure a long
term revenue stream to repay PFP loans?

5. RUS is considering limiting lending
under a new PFP to a maximum of 75
percent of the RUS eligible project costs.
The government’s interest rate on an
RUS Electric Program loan is tied to
Treasury rates of interest. The most
popular option in recent times has been
a loan with an interest rate equal to the
Treasury rate, at the time of the loan
fund advance, plus one eighth of one
percent. The loan term is based on the
shorter of the useful life of the asset,
term of power purchase agreements,
term of fuel supply, or term of license
that ensure a revenue stream or as
deemed appropriate to ensure the
repayment of the debt. What other
criteria can be built into the credit
structure to ensure the repayment of
PFP loans?
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6. RUS is considering a requirement
that PFP borrowers contribute equity in
an amount equal to at least 25 percent
of the eligible project costs at the time
of the RUS loan obligation. What other
equity levels are acceptable for this type
of credit and what types of credit
enhancements can be provided by the
applicant?

7. Other credit enhancements have
been suggested to ensure repayment
including the establishment of a debt
service reserve fund required at the time
of the RUS obligation for an amount up
to one year of debt service. This amount
will be maintained while the loan is
outstanding with funds deposited in an
escrow account to be withdrawn only by
RUS or with RUS approval. Will private
financing institutions consider this RUS
requirement in their interim financing
arrangement? Should an operation and
maintenance reserve account be
required at the time of the RUS
obligation for an amount agreed to by
RUS and the applicant and maintained
while the loan is outstanding? What are
typical costs or percentages for
Operations and Maintenance expenses
for the RUS eligible facilities? Please
consider the effects of unplanned as
well as planned maintenance.

8. RUS does not presently intend to
provide construction loans for project
financing. What entities would be
interested in partnering with the federal
government on these types of projects
by providing construction financing?
What are the details of the financing
arrangements available from the private
lending institutions?

9. RUS frequently lends in
concurrence with private sector lenders.
Will private lending institutions
participate in financing facilities on a
term financing basis?

10. Outside consultants and legal
counsel are often used by RUS loan
applicants. Under current regulations
project applicants will fund the costs of
outside legal, engineering and
environmental consultants working for
RUS. What should the appropriate cost
range be for such expenses incurred by
private lenders for a potential PFP loan?

11. Would borrowers accommodate a
take or pay Power Purchase agreement
equivalent with a component where
RUS will always be paid?

12. Federally Recognized Tribes in
rural areas have access to a large share
of rural renewable energy resources on
lands that they own, that are held in
Trust by the Federal Government. What
additional financing and regulatory
considerations should RUS take into
consideration to ensure that Electric
Program policy changes are structured
to help meet the renewable energy

development needs of Federally
Recognized Tribes?

13. What additional
intergovernmental cooperation and
collaboration between Federal agencies
and Federally Recognized Tribes might
better position RUS to meet the
renewable energy development needs of
Federally Recognized Tribes?

14. Would Federally Recognized
Tribes like to consult with RUS on
proposed Electric Program policy
changes to help meet their renewable
energy development needs? If so, what
recommendations do Tribes have for
conducting such consultation?

Dated: May 30, 2013.
John Charles Padalino,
Acting Administrator, Rural Utilities Service.
[FR Doc. 2013-13313 Filed 6—4-13; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR PART 1710
RIN 0572-AC32

Rural Determination and Financing
Percentage

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS or Agency) is proposing policies
and procedures for determining rural
eligibility for all loans and loan
guarantee financial assistance. In
addition, policies and procedures are
proposed for determining the percentage
of total project costs the Agency will
finance where the project supplies
electricity to an electric utility serving
an area that is less than 100 percent
rural. By codifying these policies and
procedures the agency will provide
needed flexibility in the methods
utilized to determine eligibility and
percentage of financing.

DATES: Written comments must be
received by RUS no later than August 5,
2013.

ADDRESSES: Submit comments by either
of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

Postal Mail/Commercial Delivery:
Please send your comments addressed
to Michele Brooks, Director, Program
Development and Regulatory Analysis,
USDA Rural Development, 1400
Independence Avenue SW., STOP 1522,
Room 5162, Washington, DC 20250—
1522.

Other Information: Additional
information about Rural Development
and its programs is available on the
Internet at http://www.rurdev.usda.gov/
index.html.

FOR FURTHER INFORMATION CONTACT: Lou
Riggs, USDA—Rural Utilities Service,
1400 Independence Avenue SW., Stop
1569, Washington, DC 20250-1569,
telephone (202) 690-0551 or email to
lou.riggs@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been formally reviewed by the Office of
Management and Budget. This
regulation expands the scope of RUS’s
lending authority to promote renewable
energy and support smaller projects that
do not qualify under current
regulations. Due to the expanded scope
of the program, RUS is working with the
Office of Management and Budget on a
program review to better understand the
implications of these changes.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under number 10.850, Rural
Electrification Loans and Loan
Guarantees. The Catalog is available on
the Internet and the General Services
Administration’s (GSA) free CFDA Web
site at http://www.cfda.gov.

Executive Order 12372

This proposed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice entitled, “Department Programs
and Activities Excluded from Executive
Order 12372” (50 FR 47034) advising
that RUS loans and loan guarantees
were not covered by Executive Order
12372.

Information Collection and
Recordkeeping Requirements

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), RUS invites comments on
this information collection for which
RUS intends to request approval from
the Office of Management and Budget
(OMB).

Comments on this notice must be
received by August 5, 2013.

Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the functions of the Agency, including
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whether the information will have
practical utility; (b) the accuracy of the
Agency’s estimate of burden including
the validity of the methods and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques on
other forms or information technology.

Comments may be sent to Michele
Brooks, Director, Program Development
and Regulatory Analysis, Rural
Development, U.S. Department of
Agriculture, 1400 Independence Avenue
SW., Stop 1522, Room 5162 South
Building, Washington, DC 20250.

Title: Rural Determination and
Financing Percentage.

Type of Request: New information
collection.

Abstract: The Agency manages loan
and loan guarantee programs in
accordance with the Rural
Electrification Act of 1936, 7 U.S.C. 901
et seq., as amended (RE Act), which
authorizes RUS to make loans to entities
that furnish and improve electric service
to persons in rural areas. The proposed
rulemaking sets forth approaches to be
used by the Agency in determining a
Rural Percentage for areas served by
electric utilities. That percentage could
range from 0 to 100 percent. The
proposed rulemaking will also set forth
approaches by the Agency for
determining what percentage of a
project is eligible for RUS financing if
the Rural Percentage of an electric
utility’s entire service area is less than
100 percent. These approaches will
apply to all loan and loan guarantee
funding requests.

The information collected will consist
of information necessary to document
the basis for estimating the Rural
Percentage and the required loan
application materials.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 14.3 hours per
response.

Respondents: Nonprofit organizations,
business or other for profit.

Estimated Number of Respondents:
10.

Estimated Number of Responses per
Respondent: 21.6.

Estimated Annual Responses: 216.

Estimated Total Annual Burden on
Respondents: 3,088 hours.

Copies of this information collection
can be obtained from Michele Brooks,
Program Development and Regulatory
Analysis, USDA Rural Development,

1400 Independence Avenue SW, STOP
1522, Room 5162, Washington, DC
20250-1522. Telephone: 202 690-1078.

All responses to this information
collection and recordkeeping notice will
be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

National Environmental Policy Act
Certification

The Agency has determined that this
proposed rule will not significantly
affect the quality of the human
environment as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Regulatory Flexibility Act Certification

The Regulatory Flexibility Act is not
applicable to this rule since the RUS is
not required by 5 U.S.C. 551 et seq. or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or for the
private sector. Therefore, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Agency has
determined that this proposed rule
meets the applicable standards in § 3 of
the Executive Order. In addition, all
state and local laws and regulations that
are in conflict with this rule will be
preempted, no retroactive effort will be
given to this rule, and, in accordance
with § 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6912(e)), administrative
appeals procedures, if any, must be
exhausted before any action against the
Department or its agencies may be
initiated.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance

costs on state and local governments.
Therefore, consultation with the states
is not required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that this final rule does not
have a substantial direct effect on one or
more Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Thus, this proposed rule is not subject
to the requirements of Executive Order
13175. If a tribe determines that this
rule has implications of which Rural
Development is not aware and would
like to engage in consultation with Rural
Development on this rule, please
contact Rural Development’s Native
American Coordinator at (720) 544—
2911 or AIAN@wdc.usda.gov.

E-Government Act Compliance

The Agency is committed to the E-
Government Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Background

RUS proposes to amend 7 CFR part
1710 by adding two new sections
1710.116 and 1710.117 respectively
entitled ‘“Rural Determination” and
“Financing Percentage.”” The Rural
Electrification Act of 1936, as amended
(“RE Act”) authorizes the Agency to
make loans to entities that furnish and
improve electric service to persons in
rural areas. Traditional borrowers have
been non-profit rural electric
cooperatives that have used federal
funds to finance the construction and
improvement of electric projects in rural
areas, including generation,
transmission and distribution projects.

For purposes of this discussion, “June
2008 rural area” refers to the geographic
area served by borrowers that had an
outstanding RUS loan as of June 18,
2008 (such borrowers hereinafter
referred to as “‘existing borrowers™).
Rural electric cooperatives, public
utility districts, tribal utility authorities,
municipalities and other eligible
organizations that were existing
borrowers as of June 18, 2008, and
which have not since experienced any
growth in their service areas via
acquisition or merger are 100 percent
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rural per the definition of rural area
referenced in the RE Act as amended by
the 2008 Farm Bill (Pub. L. 110-246). It
is the borrower’s June 2008 rural area
that is grandfathered and not a borrower
that had an outstanding RUS loan as of
June 18, 2008 (defined in the proposed
rule as “June 2008 Borrower.”). To the
extent these borrowers have acquired
additional territory by acquisition or
merger since June 18, 2008, the
additional area will be separately
reviewed to determine whether it is
rural. The current definition of rural
area for purposes of the RE Act provides
that an area other than a city, town, or
unincorporated area that has a
population greater than 20,000 is
defined as rural.

As the Agency investigates financing
options for projects owned by entities
other than the existing borrowers it has
become clear that there is a need for
flexibility in the methods utilized by the
Agency to accommodate projects selling
to or owned by electric systems that
serve areas that are partially rural and
partially urban in character. The Agency
proposes to codify the methods by
which the agency makes a
determination of whether a proposed
investment can be financed, and if so,
what percentage of the asset(s) can be
financed, by amending 7 CFR part 1710.

The properties of electricity are such
that once a project is interconnected to
a grid that serves both rural and urban
areas, there is no practical way to direct
a given project’s output to only rural
persons. Many persons who live in rural
America are served by “hybrid” electric
utilities that serve both rural and urban
area consumers. The Agency proposes a
balanced approach that respects the
constraints within our existing authority
under the RE Act and makes RUS
financing available to borrowers that
furnish and improve electric service to
persons in rural areas that are
consumers of a hybrid utility.

In all cases where a service territory
is to be supplied with electricity by a
RUS-financed project, the Agency
proposes that the applicable utility
estimate the percentage of its load that
is consumed by persons or entities in a
rural area (“Rural Percentage”). The
options for how this Rural Percentage is
to be arrived at require that the data
need to be readily obtainable by the
utility and sufficiently detailed to allow
for verification by an independent third
party. In all cases the options utilize
actual population or a proxy for
population (described in the next
section) in order to be consistent with
the definition of rural area used in the
RE Act. RUS proposes to retain the

ultimate authority for determining the
applicable Rural Percentage.

It has been the Agency’s practice to
finance only that percentage of a project
cost that equates to the Rural
Percentage. This practice has been a
workable approach when large projects
have been shared by RUS borrowers
who were considered 100 percent rural
and other utilities where the balance of
costs can be readily financed by another
utility that is a non-RUS borrower. This
approach is neither feasible for smaller
projects nor responsive to the needs of
the market in other situations. The
Agency'’s inability to fund 100 percent
of the financing needs of a given project
has undermined the Agency’s effort to
be responsive to the renewable energy
project market in particular, but is also
relevant where applications are
submitted by entities for other purposes.
When the typical outside applicant
must find a lender to fill the gap that
results if the Agency does not fund 100
percent of the debt, applicants often
cannot readily justify the extra time and
expense associated with bringing in
additional lenders into the project.
Negotiating case-by-case security
documentation and participation
agreements is overly expensive and time
consuming for the applicant and the
Agency does not have the staff or
resources to meet a need for this activity
in any great volume. This is particularly
true for smaller projects.

Promulgating the policies set forth in
this proposed regulation has the
potential of creating jobs and
stimulating the economy, primarily
from entities outside the traditional
borrower community.

The proposed rule provides that it
will be the applicant’s responsibility to
work with the utility to develop a report
that estimates the utility’s Rural
Percentage. The information needed to
make this estimate is often proprietary
or sensitive, but RUS or a third party
acceptable to RUS must be able to verify
it. RUS retains the ultimate
responsibility for making the
determination.

Rural Percentage

As stated earlier, the area served by
borrowers with an outstanding loan as
of June 18, 2008, is considered to be 100
percent rural. If previous borrowers
reapply to the program, borrowers with
June 2008 rural area territory apply after
acquiring new service territory or new
applicants apply for financing, it is
proposed that they have the option to
use any one of four methods to estimate
the Rural Percentage for the applicable
service area. The first three methods
look at the overall area or service

territory served by the utility. The
fourth method involves looking at the
load flows in rural areas (a) immediately
surrounding a proposed plant site in a
rural area or (b) adjacent to or nearby a
proposed plant site not in a rural area.

It is proposed that the Rural Percentage
will be reassessed with each loan
request.

Method R1 This method may be
used when the meter locations are
known, and, in most cases, the utility
will have the data available in shape
files utilized by geographic information
software (‘““‘GIS data’’). GIS data are used
to overlay meter locations onto
population maps available from the
United States Census Bureau (Census
Bureau) to determine how many meters
are located in rural areas and how many
are located in urban areas. The Rural
Percentage under this method is
calculated as rural meters divided by
total meters.

Method R2 This method is similar to
Method R1 but it also takes load into
account as a proxy for population. Load
can be either energy sold measured in
megawatt hours (MWh) or coincident
peak demand as measured in megawatts
(MW), as measured within the service
area during the most recently completed
calendar year. As with Method R1, GIS
data allow the utility to determine
which meters are rural and which are
urban, but the Rural Percentage under
this method is calculated as rural load
divided by total load.

Method R3 This method is to be
used only when the service area is
known, but the exact locations of meters
are not known. The area is identified on
a map with landmarks such as
highways, rivers, cities, etc. The Web
site for the Census Bureau is used to
identify areas within the service area
with a population of greater than 20,000
as well as the total population for the
service area. The Rural Percentage is
calculated using an estimated total
population and known urban
population using population and
housing data from the Census Bureau as
well as information from other sources
acceptable to RUS and may incorporate
reasonable assumptions when all facts
are not available. The Rural Percentage
using this method shall be equal to the
fraction that results from dividing the
rural population by the total population.

Method R4 This method looks at
load flows in and around the actual
location of a proposed generating plant.
A boundary, or polygon, is determined
which coincides with the area beyond
which power from the proposed plant
does not flow during low consumer
demand conditions. Low consumer
demand in this case is when power from
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the outside must be imported to meet
the total demand in this geographic
area. This boundary is consistent with
the presumption that all of the power
generated from the plant is consumed
within this area during low consumer
demand conditions. This method
should only be used for projects serving
loads that are approximately 50 MW or
less located in rural areas.

Under the fourth method above, once
the polygon area is established, any one
of the first three methods may be used
to determine the Rural Percentage for
the polygon. This fourth method would
be typically used for generation projects
that are located in a rural area; it would
be allowed for projects located in an
urban area only where a benefit can be
clearly demonstrated for a rural area.
For example, a project located in the
southern end of the Delmarva Peninsula
might be located in a census place
greater than 20,000, but it would benefit
the greater rural area of the peninsula to
the north of it by reducing congestion at
constrained delivery points. It is
proposed that projects not meeting this
exception for an urban location must be
located at least 10 miles from an urban
center.

Financing Percentage

As discussed above, RUS has
historically determined the Rural
Percentage for a new borrower or an
applicant seeking to return for financing
after buying out of the program, and
then only financed eligible project costs
up to that percentage. It is important
that RUS be able to finance up to 100
percent of an applicant’s request in
order to be responsive to the needs of
the market, but the Agency also needs
to respect the rural constraint imposed
by the RE Act.

Under the proposed rulemaking, the
financing percentage is the percentage
of total project costs RUS may finance
(“Financing Percentage”). The
rulemaking proposes that the Agency
can finance up to 100 percent of the
debt requirements for projects in a
hybrid rural/urban service territory up
to but not exceeding a cap on total RUS
financing available for the service area
(the “Rural Cap”). The Rural Cap is
cumulative in nature and once
established may be periodically
reassessed to account for load growth
and population shifts within the
territory. Once the Rural Cap has been
reached, a hybrid utility would not be
eligible for additional financing from
the Agency.

The Rural Cap calculation applies
only to a hybrid rural/urban service
territory served by a for-profit entity or
nonprofit entity that had no outstanding

RUS loan as of June 18, 2008. As
proposed, the Rural Cap applies to any
eligible generation facility, including
but not limited to renewable and gas-
fired generation where the gas
generation is specifically intended to
firm up an identified renewable
resource. Section 4 of the RE Act
provides for a preference to cooperatives
and nonprofit entities, but does not
prohibit RUS from making loans to for-
profit entities. The proposed rulemaking
represents a balance of three primary
factors: (1) The constraint that Agency
financing apply to persons in rural
areas, (2) the preference for nonprofit
entities and (3) the recognition that the
demand for renewable energy financing
is greatest where utilities are subject to
a renewable energy portfolio and for-
profit developers are in a position to use
the tax incentives legislated for
renewable energy. Accordingly, it is
proposed that RUS may provide up to
100 percent of the debt for a given
energy asset or fleet of assets until the
cumulative capacity financed by RUS
that serves a for-profit utility service
area reaches the lesser of the Rural
Percentage, the state’s renewable
portfolio standard (RPS) or a default
percentage (20 percent) established by
RUS for this purpose for states that do
not have an RPS. This more restrictive
formulation of the Rural Cap as applied
to for-profit utility service areas is in
recognition of the preference found in
the RE Act for nonprofit entities.
Agency lending to for-profit entities is
not prohibited under the RE Act, but
nonprofit entities enjoy a preference in
this authorizing legislation.

The following methods recognize the
differing practicalities presented by
whether the applicant is seeking to
finance generation, transmission,
distribution or energy efficiency
projects:

Financing Percentage for Generation

The following three options are
proposed for determining the Financing
Percentage for generation projects and
related transmission where the
applicant was not an existing borrower
on June 18, 2008. These options
facilitate the ability of RUS to finance
up to 100 percent of a given project, but
recognize that in mixed rural/urban
service territories a cap on the
cumulative level of lending by RUS is
necessary to be consistent with the rural
eligibility limitation imposed by the RE
Act.

Method G1 Multiply the Rural
Percentage by the coincident peak
demand recorded for the utility system
during the most recently completed
calendar year. The result of this

calculation is a Rural Cap measured in
MW. In the case of a nonprofit utility it
is proposed that RUS may provide 100
percent of the debt for a given energy
asset or fleet of assets until the
cumulative nameplate capacity financed
by RUS reaches this Rural Cap. In the
case of a for-profit utility it is proposed
that RUS may provide 100 percent of
the debt for a given energy asset or fleet
of assets until the cumulative capacity
financed by RUS reaches the lesser of
this Rural Cap, the state’s RPS target, or
20 percent of the utility’s coincident
peak, as measured in MW.

Method G2 Multiply the Rural
Percentage times the total energy sold in
the system as measured during the most
recently completed calendar year. This
calculation would result in a Rural Cap
measured in energy hours. In the case of
a nonprofit utility it is proposed that
RUS may provide up to 100 percent of
the debt for a given energy asset or fleet
of assets until the cumulative energy
financed by RUS reaches this Rural Cap.
In the case of a for-profit utility it is
proposed that RUS may provide up to
100 percent of the debt for a given
energy asset or fleet of assets until the
cumulative energy financed by RUS
reaches the lesser of this Rural Cap, the
state’s RPS target or 20 percent, as
measured in MWh.

Method G3 Multiply the Rural
Percentage times the total project cost
for a specific asset. This would result in
a maximum financing cap measured in
dollars for each asset. It is proposed that
RUS provide financing for no more than
this amount of debt; the balance of the
costs would come from either equity or
additional lenders or a combination of
both. (This method is the approach
currently used by the Agency in
determining the Financing Percentage.)

Financing Percentage for Distribution

The following two options for
determining the Financing Percentage
are proposed to be available for
distribution projects where the
applicant is not an existing borrower as
of June 18, 2008. No differentiation
between nonprofit and for-profit
utilities is proposed for determining the
Financing Percentage for distribution
projects.

Method D1 The Financing
Percentage is proposed to be equal to
the Rural Percentage as determined by
Methods R1, R2, or R3 above. All
projects in the system may be financed
up to this percentage regardless of
physical location.

Method D2 The Financing
Percentage is proposed to be 100
percent of the costs of the projects
located in rural areas; the Financing
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Percentage would be zero for projects
located in urban areas.

Financing Percentage for Energy
Efficiency Projects

The following single financing option
is being proposed for energy efficiency
projects since the location of each
project will be known and the rural/
urban determination can be easily
determined:

Method EE1 The Financing
Percentage is proposed to be 100
percent of the costs of the projects
located in rural areas; the Financing
Percentage would be zero for projects
located in urban areas.

Financing Percentage for Transmission

‘““Stand-alone” transmission
investment is more complicated than
generation or distribution projects in
any assessment of the extent to which
a transmission facility serves persons in
rural areas, particularly regional
transmission and inter-regional
transmission. As noted above, the
properties of electricity are such that
once a project is interconnected to a grid
that serves both urban and rural areas,
there is no practical way to direct a
given project’s output to only persons in
rural areas. The proposed rule provides
that the Financing Percentage for
transmission projects will be
determined by considering only the
Rural Percentage of the electric utility
systems that have assumed
responsibility for the repayment of the
loan(s) provided by RUS for the
transmission project (‘“Sponsoring
Utilities”). A Sponsoring Utility may be
either an owner or an offtaker or both.
If the Sponsoring Utility is an owner but
not obligated under an offtake
agreement, the owner system must
demonstrate physical benefit to their
system, not merely financial gain
associated with their ownership of the
line.

In multi sponsor transmission cases,
RUS expects that the Financing
Percentage that is arrived at will be less
than 100 percent. The size of a multi
sponsored transmission project is
typically large and would typically
involve multiple lenders and investors;
as such, the cost and time constraints
associated with involving participating
lenders are relatively less burdensome
and the need for 100 percent RUS
financing is not a prerequisite for the
Agency to be responsive to this large
scale transmission market.

The following two options for
determining the Financing Percentage
for transmission projects recognize that
there may be significant complications
in trying to assess load flows or simple

GIS data to arrive at the Rural
Percentage using the actual location or
load flow impact of the transmission
asset:

Method T1 The rulemaking proposes
a Financing Percentage of 100 percent
for a transmission investment only in
the following cases: a transmission
project wholly owned by an existing
utility system borrower(s), 100 percent
of a fractional interest owned by an
existing borrower, or 100 percent of the
lines needed to meet the investment
requirements imposed on an existing
borrower as a member of an integrated
transmission system.

Method T2 For other than existing
borrowers, it is proposed that RUS will
finance a percentage of the applicant(s)
financial commitment to a transmission
investment equal to the Rural
Percentage using methods R1, R2 or R3
above. The applicant must be a
Sponsoring Utility for determining the
Rural Percentage.

As presently proposed, there is no
overall cap on the amount of RUS
financing that can be borrowed by a
hybrid system rural/urban utility for
multiple transmission investments.
Comments are specifically requested on
this issue.

The permutations and combinations
for possible ownership and capital
structures for all projects are potentially
infinite. The proposed rulemaking
reserves to RUS the ultimate discretion
in how the proposed parameters are to
be applied.

Finally, this proposed rulemaking
also includes other minor changes
intended to modernize the loan
application process and accommodate
generation projects that use renewable
fuel that are proposed to meet an RPS
imposed by the applicable jurisdictional
authority. RUS proposes that RPS
related generation projects using
renewable fuel need not be
demonstrated to be a least cost option
and the requirement that the applicants
solicit proposals from alternative
providers for such projects is deemed to
be met for such projects. Also, RUS
proposes that smart grid facilities be
expressly identified in the construction
work plans submitted to the Agency for
approval.

List of Subjects in 7 CFR Part 1710

Electric power, Loan programs-
energy, Reporting and recordkeeping
requirements, Rural areas.

For reasons set forth in the preamble,
the Rural Utilities Service proposes to
amend 7 CFR part 1710, as follows:

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCEDURES
COMMON TO ELECTRIC LOANS AND
GUARANTEES

m 1. The authority citation for part 1710
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart A—General

m 2. Amend §1710.2 by adding

definitions for “June 2008 Borrower,
Sponsoring Utility,” and “Utility” in
alphabetical order to read as follows:

IEIET)

§1710.2 Definitions and rules of
construction.

(a) * x %
* * * * *

June 2008 Borrower means a borrower
that had an outstanding loan as of June
18, 2008 made under titles I through V
of the RE Act.

* * * * *

Sponsoring Utility means a Utility
that assumes responsibility for the
repayment of the loan(s) provided by
RUS for a transmission project. The
Sponsoring Utility may be either an
owner or an offtaker or both. If the
Sponsoring Utility is an owner but not
obligated under an offtake agreement,
the owner system must demonstrate
physical benefit to their system, not
merely financial gain associated with

their ownership of the line.
* * * * *

Utility means an entity in the business
of providing retail electric service to
Consumers (distribution entity) or an
entity in the business of providing
wholesale electric supply to distribution
entities (generation entity) or an entity
in the business of providing
transmission service to distribution or
generation entities (transmission entity),
where, in each case, the entities provide
the applicable service using self-owned
or controlled assets under a published
tariff that the entity and any associated
regulatory agency may adjust.

* * * * *

Subpart C—Loan Purposes and Basic
Policies

m 3. Amend § 1710.101 by revising
paragraph (f) to read as follows:

§1710.101 Types of eligible borrowers.

* * * * *

(f) Except as provided in paragraph (g)
of this section, former borrowers that
have paid off all outstanding loans may
reapply for a loan to serve RE Act
beneficiary loads accruing from the time
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the former borrower’s complete loan
application is received by RUS.

* * * * *

m 4. Amend § 1710.104 by revising
paragraph (b) to read as follows:

§1710.104 Service to non-RE Act
beneficiaries.
* * * * *

(b) Loan funds may be approved for
facilities that serve non-RE Act
beneficiaries only if:

(1) The primary purpose of the loan
is to furnish or improve service for RE
Act beneficiaries; and

(2) The use of loan funds to serve non-
RE Act beneficiaries is necessary and
incidental to the primary purpose of the
loan; or

(3) The requirements of §§1710.116
and 1710.117 of this subpart are
satisfied.

m 5. Add §1710.116 to read as follows:

§1710.116 Rural Determination.

(a) General. This section shall be used
to determine the rural eligibility for all
applicants. Borrowers serving, directly
or indirectly, any person located within
a rural area, shall be considered eligible
for financing as provided in this section
and §1710.117.

(b) Rural Cap. Rural Cap means the
aggregate amount of generation in
megawatt hours (MWh) that RUS will
finance for a given Utility. The amount
may be measured in terms of either
installed capacity or annual energy
sales.

(c) Rural Percentage. Except as
provided in paragraph (d) of this
section, the percentage of rural persons
served relative to the total population in
the service territory of a Utility shall be
considered to be the Rural Percentage.
RUS retains the ultimate authority for
determining the Rural Percentage and
the Rural Percentage shall be re-
evaluated with each loan request.

(d) June 2008 Borrowers. The Rural
Percentage for June 2008 Borrowers that
have not acquired any new service
territory since June 18, 2008 shall be
100 percent.

(e) Report and supporting
documentation. It is the Borrower’s
responsibility to work with the
applicable Utility to estimate the Rural
Percentage and provide RUS with a
report acceptable to RUS estimating the
Rural Percentage. The report and
supporting documentation must be
verifiable by RUS or a third party
acceptable to RUS.

(f) Methods for calculating the Rural
Percentage. The borrower may use any
one of the following four methods to
estimate the Rural Percentage, except as
otherwise noted.

(1) Method R1 Identify all meters
currently located within the service
territory for the applicable Utility
excluding sale for resale meters.
Determine the rural meters and total
meters using data on meter locations in
the format utilized by geographic
information software (GIS) and using
data available from the Census Bureau.
The Rural Percentage shall be equal to
the fraction that results from dividing
the number of rural meters by the
number of total meters.

(2) Method R2 Identify all meters
located within the service territory for
the applicable Utility excluding sale for
resale meters. Determine the rural
meters and total meters for the area
using data available from the Census
Bureau. Determine the rural, and total
MWh sold during the previous calendar
year. The Rural Percentage shall be
equal to the fraction that results from
dividing the number of rural MWh by
the total MWh sold. Borrowers may use
peak demand (megawatts) in place of
MWh sales to calculate the rural
fraction.

(3) Method R3 Identify the
geographic area of the service territory
for the applicable Utility using
landmarks such as highways, rivers or
boundaries of political jurisdictions.
Determine the urban and total
population for the area using data
available from the U.S. Bureau of the
Census (Census Bureau). Additional
data from other sources acceptable from
RUS may also be used to refine the
result arrived at using Census Bureau
data. The Rural Percentage shall be
equal to the fraction that results from
dividing the rural population by the
total population. This method is only to
be used if GIS data on meter locations
is not available.

(4) Method R4 (i) This method may
only be used for small generation
projects that serve loads approximately
50 megawatts (MW) or less and are
located in a rural area, at least 10 miles
from an urban center, or for small
generation projects that are located in an
urban area where a benefit can be
clearly demonstrated for a rural area
such as a project that results in relief of
congestion at a constrained delivery
point that feeds a rural area.

(ii) Perform a load flow study in and
around a proposed generation plant site.
Identify a boundary which coincides
with the geographic area beyond which
power from the proposed plant does not
flow during low consumer demand
conditions. Use either Methods R1, R2
or R3 to determine the Rural Percentage
for the identified area.

m 6. Redesignate § 1710.117 as
§1710.118, and add a new §1710.117 to
read as follows:

§1710.117 Financing Percentage.

(a) General. This section shall be used
to determine the eligible percentage of
financing for projects included in loan
applications submitted to RUS.

(b) Financing Percentage. Projects
serving persons in rural areas shall be
eligible for financing from RUS for up
to 100 percent of eligible costs or such
other lower percentage as provided in
this section unless otherwise reduced
pursuant to either an equity or other
underwriting requirement determined
by RUS, including but not limited to a
requirement that other lenders
participate in the financing. The
percentage of total project costs
determined to be eligible for RUS
financing shall be the Financing
Percentage.

(c) June 2008 Borrowers. The
Financing Percentage for June 2008
Borrowers shall be 100 percent limited
only by an underwriting requirement as
may be determined by RUS pursuant to
paragraph (b) of this section.

(d) Generation. The following three
options may be used for determining the
maximum Financing Percentage for
generation projects. Applicants must
provide RUS with estimates and support
documentation for the option selected
by the applicant. The percentage of
generation capacity or energy financed
in all or part by RUS for utility systems
other than June 2008 Borrowers may not
exceed the applicable Rural Cap.

Methoc? Multiply the Rural
Percentage times the coincident peak
demand recorded for the applicable
Utility service area as measured during
the most recently completed calendar
year. RUS may provide up to 100
percent of the debt for a given
generation asset or fleet of assets until
the cumulative nameplate capacity
financed by RUS reaches the Rural Cap
for a nonprofit utility system. RUS may
provide up to 100 percent of the debt for
a given generation asset or fleet of assets
until the cumulative nameplate capacity
financed by RUS reaches the lesser of
the Rural Cap, the applicable state
renewable portfolio standard or 20
percent of the coincident peak as
measured in megawatts for a for-profit
utility system.

(2) Method G2. Multiply the Rural
Percentage times the total energy sold
within the system for the most recently
completed calendar year. The result is a
Rural Cap measured in energy hours.
RUS may provide up to 100 percent of
the debt for a given generation asset or
fleet of assets until the cumulative
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capacity financed by RUS reaches the
Rural Cap for a nonprofit utility system.
RUS may provide 100 percent of the
debt for a given generation asset or fleet
of assets until the cumulative capacity
financed by RUS reaches the lesser of
the Rural Cap, the applicable state
renewable portfolio standard or 20
percent as measured in energy hours for
a for-profit utility system.

(3) Method G3. Multiply the Rural
Percentage times the total project cost
for a specific asset. This establishes the
maximum financing cap measured in
dollars for each asset. RUS may provide
financing for no more than this amount
of the debt.

(e) Transmission. Transmission that is
dedicated to interconnecting a specific
generation facility shall be considered
incidental to and part of that project for
purposes of determining the related
Financing Percentage and as such be
calculated pursuant to paragraph (d) of
this section. The following two options
may be used for determining the
maximum Financing Percentage for
stand-alone bulk or other
interconnecting transmission lines.
Applicants must provide RUS with
estimates and support documentation
for the option selected by the applicant.

(1) Method T1 June 2008 Borrowers
may seek financing for 100 percent for
a transmission investment only in the
following cases: a transmission project
wholly owned by existing borrower(s),
100 percent of a fractional interest
owned by an existing borrower, or 100
percent of the lines needed to meet the
investment requirements imposed on an
existing borrower as a member of an
integrated transmission system.

(2) Method T2 In cases where the
applicant is not a June 2008 Borrower,
RUS will finance a percentage of the
applicant(s) financial commitment to a
transmission investment equal to the
Rural Percentage using methods R1, R2
or R3 of paragraph (f) in § 1710.116. The
applicant must be a Sponsoring Utility
for determining the Rural Percentage.

(f) Distribution. Applicant must
provide RUS with estimates and support
documentation for one of the following
two options for determining the
maximum Financing Percentage for
distribution projects.

(1) Method D1 The Financing
Percentage is equal to the Rural
Percentage as determined by Methods
R1, R2, or R3 described in paragraph (f)
of §1710.116. All projects in the system
may be financed up to this percentage
regardless of physical location.

(2) Method D2 The Financing
Percentage may be up to 100 percent of
the costs of the projects located in rural
areas; the Financing Percentage would

be zero for projects located in urban
areas.

(g) Financing Percentage for Energy
Efficiency Projects. Applicants must
provide RUS with estimates and support
documentation for determining the
maximum Financing Percentage using
the following method for energy
efficiency projects:

Method EE1  The Financing
Percentage may be up to 100 percent of
the costs of the projects located in rural
areas; the Financing Percentage shall be
zero for projects located in urban areas.
m 7. Amed § 1710.119 by revising
paragraph (b) to read as follows:

§1710.119 Loan processing priorities.

* * * * *

(b) The Administrator may give
priority to processing loans that are
required to meet the following criteria:

(1) To restore electric service
following a major storm or other
catastrophe;

(2) To bring existing electric facilities
into compliance with any
environmental requirements imposed by
Federal or state law that were not in
effect at the time the facilities were
originally constructed;

(3) To finance the capital needs of
borrowers that are the result of a merger,
consolidation, or a transfer of a system
substantially in its entirety, provided
that the merger, consolidation, or
transfer has either been approved by
RUS or does not need RUS approval
pursuant to the borrower’s loan
documents (See 7 CFR 1717.154);

(4) To correct serious safety problems,
other than those resulting from borrower
mismanagement or negligence;

(5) To finance generation facilities
that use renewable fuel; or

(6) To build transmission facilities in
order to deliver the energy produced by
generating facilities that use renewable
fuel.

* * * * *

Subpart D—Basic Requirements for
Loan Approval

m 8. Amend § 1710.151 by revising
paragraph (e) to read as follows:

§1710.

* *

151 Required finding for all loans.

* * *

(e) Facilities for nonrural areas.
Whenever a borrower proposes to use
loan funds for the improvement,
expansion, construction, or acquisition
of electric projects for non-RE Act
beneficiaries, there is satisfactory
evidence that such funds are necessary
and incidental to furnishing or
improving electric service for RE Act
beneficiaries (see §1710.104) or the

requirements of §§1710.116 and
1710.117 are satisfied.

* * * * *

Subpart F—Construction Work Plans
and Related Studies

m 9. Amend § 1710.251 by revising
paragraphs (c)(8) through (c)(10) to read
as follows:

§1710.251 Construction work plans—
distribution borrowers.
* * * * *

(C) * *x %
(8) Headquarters facilities;

(9) Improvements, replacements, and
retirements of generation facilities;

(10) Smart grid facilities including
communications equipment, smart
meters, load management equipment,
automatic sectionalizing facilities, and
centralized System Control and Data
Acquisition equipment. Load
management equipment and other smart
devices eligible for financing, including
the related costs of installation, is
limited to capital equipment designed to
influence the time and manner of
consumer use of electricity, which
includes peak clipping and load
shifting. To be eligible for financing,
such equipment must be owned by the
borrower, although it may be located
inside or outside a consumer’s premises;
and
* * * * *

m 10. Amend § 1710.252 by revising
paragraphs (c) (2) and (c)(4) to read as
follows:

§1710.252 Construction work plans—
power supply borrowers.

* * * * *

(c) * x %

(2) Transmission facilities required to
deliver the power needed to serve the
existing and planned new loads of the
borrower and its members, and to
improve service reliability, including tie
lines for improved reliability of service,
line conversions, improvements and
replacements, new substations and
substation improvements and
replacements, and smart grid facilities
such as Systems Control and Data
Acquisition equipment, including
automated dispatching,
communications and sectionalizing
equipment, and load management
equipment;

* * * * *

(4) Improvements and replacements of
generation facilities, including
generation facilities that use renewable

fuel; and
* * * * *
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Subpart F—Construction Work Plan
and Related Studies

§1710.253 [Amended]

m 11. Amend §1710.253 as follows:

m a. Revise paragraph (c)(1) and
redesignate pargraphs (c)(2) through
(c)(9) as (c)(3) through (c)(10),
respectively, and add a new paragraph
(c)(2); and

m b. Redesignate paragraph (d) as
paragraph (e) and add a new pargraph

s

§1710.253 Engineering and cost studies—
addition of generation capacity.
* * * * *

(C) * *x %
(1) Capital;

(2) Operation and maintenance costs;
* * * * *

(d) The requirements of paragraphs
(c)(4), (c)(5), and (c)(6) of this section
shall not apply in the case of generation
projects using renewable fuel that are
proposed to meet a renewable portfolio
standard imposed by the applicable
jurisdictional authority.

m 12. Amend § 1710.254 by adding
paragraph (a)(1)(iii) and revising
paragraphs (g) and (h) to read as follows:

§1710.254 Alternative sources of power.
(a) * *x %
(1) * *x %

(iii) Where a generation project using
renewable fuel is proposed to meet a
renewable portfolio standard imposed
by the applicable jurisdictional
authority.

* * * * *

(g) The requirements of this section
supplement the RUS requirements for
financing of generation and bulk
transmission facilities as set forth
elsewhere in this part.

(h) At the request of a borrower, RUS,
in its sole discretion may waive specific
requirements of paragraphs (b) through
(e) of this section if such waiver is
required to prevent unreasonable delays
in obtaining generation capacity that
could result in system reliability
problems, or, in the case of renewable
projects proposed to meet a renewable
portfolio standard imposed by the
applicable jurisdictional authority, the
requirements of this section shall be
deemed to be met.

Dated: May 30, 2013.
John Padalino,
Acting Administrator, Rural Utilities Service.
[FR Doc. 2013—-13309 Filed 6—4—13; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0479; Directorate
Identifier 2011-SW-070—-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
AS332C, AS332L, AS332L1, AS332L2,
and EC225LP helicopters. This
proposed AD would require inspecting
the intermediate gearbox (IGB) fairing
for a crack and inspecting the IGB
fairing gutter (gutter), if installed, for a
crack, separation, or interference. This
proposed AD is prompted by reports of
cracks, separation of the IGB fairing
from the gutter and attachment
supports, and subsequent interference
with the tail rotor (TR) inclined drive
shaft. The proposed actions are
intended to detect a crack and prevent
separation of the IGB fairing, which
could result in interference with the TR
inclined drive shaft and subsequent loss
of control of the helicopter.

DATES: We must receive comments on
this proposed AD by August 5, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received, and other information. The

street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
gary.b.roach@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2011-
0189-E, dated September 29, 2011 (AD
2011-0189-E), to correct an unsafe
condition for the Eurocopter Model
AS332C, AS332C1, AS332L, AS332L1,
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AS332L2, and EC225LP helicopters
with certain IGB fairings installed.
EASA advises that cracks are being
found on the IGB fairing and the gutters,
which have caused some fairings to
separate and interfere with the T/R
inclined drive shaft. According to
EASA, these cracks are occurring along
the rivet line joining the IGB fairing to
the gutter and also in the associated
attachment points. Previous corrective
actions mandated by EASA required
repetitive inspections of the IGB
fairings, reinforcement of the gutter
riveting, and removal of the gutter. After
receiving additional reports of cracks
despite those actions, EASA issued AD
2011-0189-F to continue to require
inspecting the IGB fairing gutter and
also require inspecting the IGB fairing
and attachment supports for cracks
every 15 flight hours.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

Eurocopter has issued one emergency
alert service bulletin (ASB) with three
numbers, revision 4, dated September
27,2011: ASB No. 53.01.47 for Model
AS 332 series helicopters, ASB No.
53.00.48 for Model AS532 series
helicopters, and ASB No. 53A001 for
Model EC225 and EC725 helicopters.
That ASB requires inspecting the IGB
fairings and their attachment supports
and replacing any cracked or damaged
parts every 15 flight hours.

Proposed AD Requirements

This proposed AD would require:

e For helicopters with an IGB fairing,
part number (P/N) 332A24-0303-0501
or 332A24-0303-0601 (with a gutter),
installed, within 15 hours time-in-
service (TIS) and thereafter at intervals
not to exceed 15 hours TIS, inspecting
the gutter, IGB fairing, and attachment
supports for a crack, separation, or
interference between the gutter and the
T/R inclined drive shaft, hydraulic
pipes, or flight controls.

¢ For helicopters with an IGB fairing,
P/N 332A081391.00 or 332A081391.01
(without a gutter), installed, within 15
hours TIS and thereafter at intervals not

to exceed 15 hours TIS, inspecting the
IGB fairing and attachment supports for
a crack.

o If during any inspection required by
this proposed AD there is a crack,
interference, or separation, replacing the
cracked or damaged part with an
airworthy part.

Costs of Compliance

We estimate that this proposed AD
would affect 10 helicopters of U.S.
Registry. We estimate that operators
may incur the following costs in order
to comply with this AD. Inspecting the
IGB fairing and attachment supports
would require about 0.5 work hours at
an average labor rate of $85 per work
hour, for a total cost per helicopter of
$43 per inspection cycle. The total cost
to the U.S. operator fleet would be $430
per inspection cycle. Replacing a
cracked IGB fairing would require about
2 work hours at an average labor rate of
$85 per work hour, and required parts
would cost $1,905, for a total cost per
helicopter of $2,075. Replacing a
damaged T/R inclined drive shaft tube
would require about 2 work hours, and
required parts would cost $16,726, for a
total cost per helicopter of $16,896.
Replacing a damaged hydraulic pipe
would require about 2 work hours and
required parts would cost $1,202, for a
total cost per helicopter of $1,372.
Replacing a damaged flight control
component would require about 2 work
hours, and required parts would cost
$440, for a total cost per helicopter of
$610.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Eurocopter France: Docket No. FAA-2013—
0479; Directorate Identifier 2011-SW—-
070-AD.

(a) Applicability

This AD applies to Eurocopter France

(Eurocopter) Model AS332C, AS332L,

AS332L1, AS332L2, and EC225LP

helicopters with an intermediate gearbox

(IGB) fairing, part number (P/N) 332A24—

0303-0501, P/N 332A24-0303—-0601, P/N

332A081391.00, or P/N 332A081391.01

installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in the IGB fairing, which could result
in separation of the IGB fairing from its
attachment supports, resulting in interference
with the tail rotor (T/R) inclined driveshaft,
failure of the T/R inclined driveshaft, and
subsequent loss of control of the helicopter.
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(c) Comments Due Date

We must receive comments by August 5,
2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 15 hours time-in-service (TIS), and
thereafter at intervals not to exceed 15 hours
TIS:

(1) For all helicopters, inspect the IGB
fairing and both attachment supports for a
crack. If there is a crack, replace the cracked
part with an airworthy part.

(2) For helicopters with an IGB fairing, part
number (P/N) 332A24-0303—-0501 or P/N
332A24-0303-0601, installed, inspect the
IGB fairing gutter (gutter) for a crack. If there
is a crack, replace the gutter with an
airworthy gutter, and inspect the IGB fairing
for separation, or interference between the
gutter and the tail rotor (T/R) inclined drive
shaft, hydraulic pipes, or flight controls.

(i) If there is interference between the
gutter and the T/R inclined drive shaft tube,
replace the T/R inclined drive shaft tube and
the IGB fairing/gutter assembly with an
airworthy T/R inclined drive shaft tube and
IGB fairing/gutter assembly.

(i) If there is interference between the
gutter and the hydraulic pipes, replace the
IGB fairing/gutter assembly with an
airworthy IGB fairing/gutter assembly.
Inspect the hydraulic pipes for a dent, score,
distortion, or chafing. If there is a dent, score,
distortion, or chafing, replace the affected
hydraulic pipe with an airworthy hydraulic
pipe.

(iii) If there is interference between the
gutter and the flight controls, replace the IGB
fairing/gutter assembly with an airworthy
IGB fairing/gutter assembly. Inspect the
cables on the left hand side of the pylon, the
quadrant on which the cables are coiled, the
flight control lever, the rod, and the T/R
servo-control operating mechanism for
friction, chafing, broken strands, buckling,
distortion, or scoring. If there is any friction,
chafing, broken strands, buckling, distortion,
or scoring, replace the affected flight control
component with an airworthy flight control
component.

(iv) If there is any separation of the gutter,
replace the IBG fairing/gutter assembly with
an airworthy fairing/gutter assembly.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOG:s for this
AD. Send your proposal to: Gary Roach,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
gary.b.roach@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or

certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) Eurocopter Emergency Alert Service
Bulletin (EASB) No. 53.01.47 for Model AS
332 helicopters, EASB No. 53.00.48 for
Model AS532 helicopters, and EASB No.
53A001 for Model EC225 and EC725
helicopters, all revision 4, dated September
27,2011, which are not incorporated by
reference, contain additional information
about the subject of this AD. For service
information identified in this AD, contact
American Eurocopter Corporation, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—-0323;
fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review a copy of the service information at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.

(2) The subject of this AD is addressed in
European Aviation Safety Agency Emergency
AD No. 2011-0189-E, dated September 29,
2011.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 5350: Aerodynamic Fairings.

Issued in Fort Worth, Texas, on May 28,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-13297 Filed 6—4-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0480; Directorate
Identifier 2012-SW-090-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter Model SA-365N, SA—
365N1, AS—-365N2, AS 365 N3, EC
155B, EC155B1, AS332C, AS332L,
AS332L1, AS33212, and EC225LP
helicopters with certain EADS Sogerma
pilot and co-pilot seats installed. This
proposed AD would require inspecting
the rear beam of each seat to determine
if all of the weld beads are present and
replacing the seat if any weld bead is
missing. This proposed AD is prompted

by a maintenance inspection that
discovered a missing weld bead on the
rear beam of a pilot seat. The proposed
actions are intended to prevent failure
of the pilot and co-pilot seats and
subsequent injury to the pilot or co-
pilot.

DATES: We must receive comments on
this proposed AD by August 5, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Robert Grant, Aviation Safety Engineer,
Safety Management Group, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone 817-222-5110; email
robert.grant@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
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federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2012—
0206, dated October 2, 2012 (AD 2012—
0206), to correct an unsafe condition for
Eurocopter Model SA-365N, SA—
365N1, AS-365N2, AS 365 N3, EC
155B, EC155B1, AS332C, AS332C1,
AS332L, AS332L1, AS332L2, and
EC225LP helicopters with certain EADS
Sogerma pilot seats, part number (P/N)
2510106-03-00 or P/N 2510106—-06—00.
EASA advises that during a
maintenance inspection, a weld bead
was found missing on the rear beam of
an EADS Sogerma pilot seat. According
to EASA, this non-conformity impairs
the seat anti-crash function and may be
present on a limited number of seats
installed on Eurocopter helicopters.
EASA states that this condition, if not
corrected, could lead to pilot injury
following a hard landing following an
emergency.

To address this unsafe condition,
EASA issued AD No. 2012—-0084, dated
May 16, 2012 (AD 2012-0084), to
require inspecting the flight crew seats,
replacing any improperly welded seat,
and marking all correctly welded seats.
After issuing AD 2012-0084, a missing
weld bead was discovered on another
part of the seat rear beam that was not
required to be inspected. As a result,
EASA issued AD 2012-0206, which
superseded AD 2012-0084, to revise the
inspection procedure and add new areas
of the rear beam of the seat to be
inspected.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other helicopters of the same
type design.

Related Service Information

Eurocopter has issued Alert Service
Bulletin (ASB) No. AS365—-25.01.18 for
Model SA-365N, SA-365 N1, AS—
365N2, and AS 365 N3 helicopters; ASB
No. EC155-25A114 for Model EC155 B
and EC155B1 helicopters; ASB No.
AS332-25.02.49 for model AS332C,
AS332L, AS332L1, and AS332L2
helicopters; and ASB No. EC225—
25A110 for Model EC225LP helicopters;
all Revision 1, dated August 9, 2012.
The ASBs incorporate the procedures in
EADS Sogerma Inspection Service
Bulletin No. 2510106—25-888, Revision
1, dated July 16, 2012, for inspecting the
rear beam of the pilot and co-pilot seats
to verify all of the weld beads are
present. The complete EADS Sogerma
bulletin is contained in the Appendix of
the ASBs. EASA classified these ASBs
as mandatory and issued AD 2012—-0206
to ensure the continued airworthiness of
these helicopters.

Proposed AD Requirements

This proposed AD would require,
within 50 hours time-in-service (TIS),
inspecting the rear beam of each pilot
and co-pilot seat to determine if any
weld beads are missing. If any weld
beads are missing, before further flight,
this proposed AD would require
removing the seat from the helicopter
and replacing it with an airworthy seat.

Differences Between This Proposed AD
and the EASA AD

The EASA AD allows compliance
within 3 months or 50 flight hours,
whichever occurs earlier; the proposed
AD requires compliance within 50
hours TIS. The EASA AD applies to
Model AS332C1 helicopters. This
proposed AD does not because this
model is not FAA type-certificated.

Costs of Compliance

We estimate that this proposed AD
would affect 65 helicopters of U.S.
Registry.

We estimate that operato